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Pettis Satterfield Thompson
Pickle Scheuer Thone
Pike Schneebell Thornton
Poage Schroeder Traxler
Pressler Schulze Treen
Preyer Sebelius T'songas
Price Selberling Udall
Pritchard Sharp Ullman
Quie Bhipley Van Deerlin
Quillen Shriver Vander Jagt
Railsback Shuster Vander Veen
Randall Stkes Vanik
Rangel S.mon Vigorito
Reuss Slack Waggonner
Richmond Smith, Jows Walsh
Rinaldo Smith, Nebr, Waxman
Risenhoover Snyder Weaver
Roberts Solarz Whalen
Robinson’ Spellman ‘White
Rodino Spence ‘Whitchurst
Rogers Staggers Whitten
Ronealio Stanton, Wilson, Bob .
Rooney --J. William Wilson, C. H.
Rose Stanton, WwWinn
Rosenthal James V. Wirth
Roush Stark ‘Wollt
Rousselot Steed Wright
Roybal Stee.man Wydler
Runnels Stelger, Wis. Wylie
Ruppe Stokes Yates
Russo Studds Yatron
Ryan Symms Young, Alaska
st Germain — Taicott Young, Fla,
Santini Taylor, Mo. Young, Tex,
Sarasin Taylor, N.C. Zablocki
Sarbanes Teague Zeferetti
NAYS—0

NOT VOTING—41

Biagel Jones, Tenn. Rpstenkowskl
Burton, John Kelly Sisk
Carney Landrom | Skubitz

Clay Litton Steiger, Axiz,
Dent Lundine Stephens
Esch Mathis Stratton
Fenwick O'Hara Stuckey
Fountain O'Neill Sullivan
Gaydos Peyser Symington
Hansen Rees ‘Wampler
Hébert Regula _ Wiggins
Helstoskl Rhodes wilson, Tex,
Henderson Riegle Young, Ga.
Hinshaw Roe

The- Clerk announced the following
pairs:

Mr., O'Neill with Mr. Landrum.

Mr. Dent with Mr, Stuckey.

Mr. Lundine with Mr. Clay.

Mr. Rostenkowski with Mr, O’Hara.

Mr. 8isk with Mr. Rlegle.

Mr. Fountain with Mr. Esch.

Mr. Stratton with Mrs, Fenwick,

Mr. Helstoski with Mr, Hansen.

Mr. Jones of Tennessee with Mr, Hébert.

Mr, Symington with Mr. Kelly.

Mr. Blaggl with Mr, Rees.

Mr. John Burton with Mr. Henderson.

Mr. Carney with Mr. Regula.

Mr. Gaydos with Mr. Mathis.

Mr. Roe with Mr. Peyser.

Mr, Stephens with Mr. Btelger of Arizona.

Mrs. Sullivan with Mr. Bkubitz.

Mr. Young of Georgia with Mr. Wampler.

Mr. Charles Wilson of Texas with Mr. Wig-
gins.

So the resolution was agreed to.

The result of the vote was announced
as above recorded.

A motion to reconsider was laid on ‘the
table.

PERMISSION FOR SUBCOMMITTEE
ON MILITARY COMPENSATION OF
COMMITTEE ON ARMED SERVICES
TO MEET THIS AFTERNOON AND
TOMORROW MORNING, JULY 28,
1976, DURING 5-MINUTE RULE

Mr. O'BRIEN. Mr. Speaker, I ask unan-
imous consent that the Subcommittee on
Military Compensation of the Committee
on Armed Services be permitted to meet
during the time the House is proceeding
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under the 5-minute rule this afternoon,
July 28, and tomorrow morning, July 29,
1976.

The SPEAKER. Is there objection to
the request of the gentleman from Iili-
nois? - :

There was no objection.

RESIGNATION AS MANAGER AND
APPOINTMENT OF MANAGER ON
H.R. 8410, PACKERS AND STOCK-
YARDS ACT OF 1921 AMENDMENTS

Mr. WEAVER. Mr. Speaker, I ask
unanimous consent to he excused from
further service as manager on the part
of the House on the committee of con-
ference on the bill (H.R. 8410), Packers
and Stockyards Act of 1821 Amend-
ments.

The SP R. Without, objéttion,
the resignaljonMlis accegted.

Thdte w ohjec .

Thd SPEAKE he air pppoits as
a8, ma,; mijtteelof ol
ence . 0,
yax AmERd.
tleman) from klg‘lom Mr.
to fill vacan ust’

The Clerk will nptify

change in managers.

GOVERNMENT IN THE SUNSHINE
ACT

Ms. ABZUG. Mr. Speaker, I move that

the House resolve itself into the Commit-
tee of the Whole House on the State of
the Union for the consideration of the
ill (A.R. 11656) to provide that meet-
ings of Government agencies shall be
open to the public, and for other pur-
poses. :

The SPEAKER. The question is on
the motion offered by the gentlewoman
from New York (Ms. ABzu6).

The motion was agreed to.

IN THE COMMITTEE OF THE WHOLE

Accordingly the House resolved itself
into the Committee of the Whole House
on the State of the Union for the con-
sideration of the bill H.R. 11656, with
Mrs. BUurge of California in the chair.

The Clerk read the title of the bill.

By unanimous consent, the first read-
ing of the bill was dispensed with,

The CHAIRMAN. Pursuant to the rule,
general debate will continue not to ex-
ceed 2 hours, 1 hour to be equally di-
vided and controlled by the chairman
and ranking minority member of the
Commiittee on Government Operations,
end 1 hour to be equally divided and
controlled by the chairman and ranking
minority member of the Committee on
the Judiclary.

Under the rule, the gentlewoman from
New York (Ms. ABzuc), the gentleman
from New York (Mr, HorToN), the gen-
tleman from Alabams. (Mr, FLOWERS),
and the gentleman from California (Mr.
MooruEAaD), will each be recognized for
30 minutes.

The Chair recognizes the gentlewoman

 from New York (Ms. ABZUG) .

Ms. ABZUG. Madam Chairman, I yield

‘myself such time as I may eonsume.

(Ms. ABZUG asked and was given per-
mission to revise eand extend her re-
marks.)
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Ms. ABZUG. Madam Chairman, the
general purpose of H.R. 11656 is to pro-
vide that meetings of multimember Fed-
eral agencies shall be open to the public,
with the exception of discussions of sev-
eral specific areas. The bill also prohibits
ex parte communications to and from
agency decisionmaking personnel with
respect to the merits of pending pro-
ceedings. .

This bill is sponsored by 26 members ¢
the Committee on Governmeént Oper

tions and was voted out of the commit i

by avoteof 32to 7. -~

The Judiciary Committee, which also
considered this bill, ordered it reported
by voice vote; 86 Members of the House
are sponsors of either this bill or a very
gimilar version of it, and S. 5, which is
also quite like H.R. 11656, passed the
other body by a vote of 94 to 0 last No-
vember 6. In its present form, this meas-
ure represents a great deal of hard work
on the part of the members and staff of

oth committees and an effort to meet all
reasonable objections raised by agencies
in the executive branch.

Absent special circumstances, there is
no reason why the public should not have
the right to observe the agency decision-
making process fAirsthand. In the words
of FCC Commissioner Glen O. Robinsen,
who testified before the Government In-
formation and Individual Rights Sub-
committee on this legislation:

Chief among the benefits (of the leg--
islation) is increasing public understand-
ing of administrative decisionmaking proc-
esses. * * * I do not know whether that
understanding will lead to greater confidence
in administrative decisionmaking. * * *
Quite possibly, it eould lead to less confi-
dence. But elther of these outcomes * * =
can be beneficial: If, in the light of sunshine
a Government agency shows itself to be de-
serving of trust, then by all means it should
have it; conversely, if that same sunlight
reveals an agency to be Inept, inefiicient, and
not in pursuit of the public interest, then
obviously that agency does not deserve, and
should not have, public trust. (Hearings on
H.R. 103156 and H.R. 9868, p. 98.)

The legisiation requires that when an
agency closes a meeting under one of
the exemptions in the bill, it must make
8 recording or verbatim transcript of the
closed portion and release to the public
any part of the recording or transcript
that does not contain exempt informa-
tion. A second purpose of this require-
ment, ie to assure that a citizen has a
meaningful remedy when a meeting has
been illegally closed, namely, the release
by the court of the transcript of the il-
legally closed portion.

The purpcse of the provisions of the
bill prohibiting ex parte communications
is to insure that agency decisions re-
quired to be made on a public record
are not influenced by private, off-the-
record communications from those per-
sonally interested in the outcome.

SUMMARY OF MAJOR PROVISIONS OF THE
LEGISLATION
I, OPEN MEETINGS

The open meeting provisions would
apply to approximately 50 Federal agen-
cles that are presently covered by the
Freedom of Information Act and the
Privacy Act, and are headed by a body
of two or more members, 8 majority of
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vate matlters would be open to public
exposure? -

Mr. LATTA. That is a possibility under
the language as written. ‘

Mr. GOLDWATER. In talking to the
leadership and the commitiee when this
came hbefore the Committee on Rules,
did thev indicate & concern about this

-l that they are gbing to make an ef-
:vh to change that “provision?

Mr. LATTA. Mr. Speaker, because I

‘=ve that this is a ¥ery, very Impor-

. matber, one that affects every Mem-
per of this Honse and his constitueney,
and bheecause the sentleman from Cali-
fornia tMr. GOLhwATER) has asked a very
unportant question, I wouldask the gen-
tleman ro again repeat his guestion.

i, GOLDWATER. I wa$ surprised,
and I was wondering if in auestioning
the ind:viduals, the chairmefi of the
committees that wrote this law ftdicated
2 concern tor this apparent violstion of
privacy. Then theyv indicate tha®they
are going to examine this and pefbaps
offer amendments on the floor: is that
correct? R

Mr. LATTA. In answer to the gentidi

man, I have, as I indicated, no know]edsz 13

af this very moment that-an amendment
will be offered to correct the language
to which T object. T am hopeful than an
amendment will be offered. There has
been a very fesble effort made in this
direction in this legislation, but it does
uot reach the point that I raise. It says
this section does not constitute author-
ity to withhold information from the
Congress, and that does not cover the
point of my objection.

We have had two committees studying
this. Hopefully one of these committees
will come forward during the 5-minute
rule with an amendment to protect your
right to make an inquiry for a constit-
ient,

Mr, FASCELL. Mr. Speaker, will the
zentleman yield?

Mr. GOLDWATER. I yield to the gen-
iieman from Florida.

Mr. PASCELL. I thank the gentleman
for vielding.

Of course, the bhill does not apply to
personal matters at all but to ex parte
communications regarding quasi-judi-
vial proceedings. One would not go to a
judge and try to twist his arm in the
niddle of a lawsuit. It is unethical: it is
maproper. Lhe biil says that we are talk-
ing about persons outside of the agency
who are contacting people in a “proceed-
ing.” We are talking about something in
the nature of an adversary proceeding or
= guasi-judicial proceeding. We are talk-
ing about contacting a person who would
e involved in a decislonmaking process.
We are noi talking about agency staff or
sersonal matters. We are talking about
zoing to somebody who is in the process
of making a decision on a pending case.
All we are saying there is, “If you want
« do thas. fine. just spread it on the
record.” That is all. This is so that all
e other narties will know from where
iney are vetting hit with political in-
iluence. That is all we are saying.

Let me add that this is the section
which practically codifies existing regu-
lations in almost all of the agencies, and
it is also the law which the American Bar

Association has advocated for many
Years. It does not set a new precedent. It
does nothing frightening. It does not in-
terfere with the constitutional progess,
or personal privilege. It does not unduly
hamper & Member of Ccngress from do-
ing what he is supposed to do. If one
wants to rake a position on an adversary
proceeding, just go down and put his let-
ter on record and say what his position
is. That is all it says.

Mr. GOGLDWATER. What the gentle-
man is saying is that i’ 1 as a Repre-
sentative intervene on hehalf of my con-
stituent. as the gentlerian from Ohio
(Mr. LatTa) pointed out, in a tax maiter
between Lim and the agency, would that
communi-ation be snread upon the
record ? -

Mr. FASCELL. No- nob unless the
agency decides to do it. That situation is
not even roVered under this bill,

Ms. ARZUG. Mr. Speaker, will the
gentléman yield?y - 7
. Mr. GOLDWATER. T yield to thefgen-
‘telwoman fdomNew ¥ork.

_Ms_ ABZUG.T thank the gentleman
for. glewing. :
ik there is. 2 cer.ain amount of
miysion fijedted here. The situation
t}g;e zent.
j Js not nvolved here. What we
¥italking about in this section of the

dnvolves adjudicatory proceedings
Bemaking proceedings, not the
Wquiry that the office of a Con-
: ¥ would make with respect to
informati¥h
% Mr. Speaker, if the gen-
1d, T just wish I could be
gicntleman ‘rom New York
gn from Florida. I have
I am not convinced.
the language of the

says:
- . . “2x parte con
oral or wrirten comm
public record with resp
able prior notice to all p

tion fully intended that it
bers of Congress in their ‘
munications with the agenc
vernment, then let them
amendment, have it submif
agreed to by this House, to pr
right of the Members to contg :
agencies and departments: of the
ernment in the interests of their %
stituents without having it spread ‘%n
the public record. L

Mr. PEPPER. Mr. Speuaker, I move thé“‘é

previous question on the resolution.

The previous question was ordered.

The SPEAKER. The question is on
the resolution.

The question was taken; and the
Speaker announced that the ayes ap-
peared to have it.

Mr. BROWN of M:chigan. Mr,
Speaker, I object to the vote on the
ground that a quorum is not present
and make the point of order that &
quorum is not present.

The SPEAKER. Evidently a quorum
is not present.

The Sergeant at Arms will notify
absent Members. ‘

an from California tie-
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The vote was taken by electronic de-
‘ice, and there were—yeas 391, nays 0,
1ot voting 41, as follows:
{Roll No. 558}

ybdnor
\hzug
vidams
\ddabbo
\'exander
Allerny
smbro
nderson.

Calif,
‘nderson, I,
ndrews, N.C
wndrews,

N. Dak.
mnunzio
‘rcher
wrmstrong
‘=hbreook
shley
spin
+aCoin
madillo
safalis
“aldus
saucus
‘auman
eard, R.I.

zard, Tenn.

odell

il

ennett
cergland

O ozvill
_i:lester
“Yingham
Ulanchard
J4'louin
Uioges
Enland
Finlling
¢l.onker
1 owen
P rademas
'} ceaux
 Ereckinridge
I ~inkley
¥ rodhead
& rooks
F roomfield
E rown, Calif,
F -own, Mich.
E rown, Ohio
E oyhill
E ichanan
Ergener
E.rke, Calif.
E irke, Fla.
Eurke, Mass.
B:irleson, Tex.
E rlison, Mo.
E :irton, Phillip
B .tler
B ron
C T
C rter
C derberg
C .appell
C ' isholm
C wncy
C usen,
Jon H,
C .wson, Del
Crveland
Cichran
C: hen
Cs lins, 11,
Cy .lins, Tex.
“. Cr zable
£ alan
& e
Ctayers
Cec man
Ce nell
Ler
:ghlin
Lie
Lmours
uel, Dan
uel, R. W,
wiels, N.J.
“ielson
[t
1 Garza
ey
ums
rick
: vinski
ng

YEAS—391

Dickinson
Diggs

Dingell

Dodd

Downey, N.Y.
Downiig, Va.
Drinan
Dunean, Oreg.

Duncan, Tenn,

du Pontg
Early
Eckhardt
Edgar
Edwards, Ala.

Jones, Oikla.
Jordan
Karth
Kasten
Kastenmeier
Kazen
Kemp
Ketchum
Keys
Kindness
Koch

Krebs
Krueger
LaFalce

Edwards, Calif, Lagomarsino

Eilberg
Emery
English
Erlenborn
Eshleman
Evans, Colo.
Evans. Ind.
Evins, Tenn.
Fary
Fascell
Findley
Fish
Fisher
Fithian
Flood
Florio
Fiowers
Flynt
Foley
Ford, Mich.
Ford, Tenn.
Forsythe
Fraser
Frenzel
Frey
Fuqua
Giaimo
Gibbons
Gilman
Ginn
Goidwater
Gonzalez
Goodling
Gradison
Grassley
Green
Gude
Guyer
Hagedorn
Haley
Hall, I1.
Hall, Tex.
Hamilton
Hammer-
schmide
Hanley
Hannaford
Harkin
Harrington
Harris
Harsha
Hawkins
Hayes, Ind.
Hays, Ohio

Latta
Leggett
Lehman
Lent
Levitas
Lloyd, Callf.
Lloyd, Tenn.
Long, La.
Long, Md.
Lott

Lujan
McCiory
MecCloskey
McCollister
McCormack
McDade
McDonald
McEwen
McFall
McHugh
McKay
McKinney
Madden
Madigan
Maguire
Mahon
Mann
Martin
Matsunaga
Mazzoli
Meeds
Melcher
Metcalfe
Meyner
Mezvinsky
Michel
Mikva
Milford
Miller, Calif,
Miller, Ohio
Mills
Mineta
Minish
Mink

- Mitchell, Md.

Mitchell, N.Y.
Moakley
Moffett
Mollohan
Montgomery
Moore
Moorhead,
Calif.
Moorhead, Pa,

Hechler, W. Va. Morgan

Heckler, Mass.
Hefner

Heinz

Hicks
Hightower
Hillis

Holland

Holt
Holtzman
Horton
Howard

Howe
Hubbard
Hughes
Hungate
Hutchinson
Hyde

Ichord

Jacobs
Jarman
Jeffords
Jenrette
Johnson, Calif.
Johnson, Colo.
Johnson, Pa.
Jones, Ala.
Jones, N.C.

Mosher
Moss
Mottl
Murphy, I11.
Murphy, N.Y.
Murtha
Myers, Ind.
Myers, Pa,
Natcher
Neal
Nedzi
Nichols
Nix
Nolan
Nowalk
Oberstar
Obey
O’Brien
Ottinger
Passman
Patten, N.J.
Patterson,
Calif.
Pattison, N.Y,
Paul

Pepper
Perking

Approved For Release 2001/09/07 : CIA-RDP77M00144R000800030017-6




July 28, 197fPProved For Release RPQIRHPL1, GARREFTMAPM4R000800030017-6

whom are chosen by the President with
the advice and consent of the Senate.
Meetings covered under the hill in-

clude not only sessions at which formal’

action is taken, but also those at which
a quorum of members assembles to dis-
cuss the conduct or disposition of agency
Lbusiness. A chance encounter would not
be a meeting within the mezning of the
bill so long as no agency business is con~
ducted or disposed of.

The hill requires th-t every meeting
be open to the public unless it falls with-
in one of the bill’s 18 srecific exemptions.
T ease of doubt as to whether a portion
of a meeting is exempt, the presumption
is to be in favor of onenness. Even if a
matter falls within an exemption, the
discussioh must be oren where the pub-
lic interest so reguires.

Mo meeting my hLe closed unless a
majority of the membership votes to
take such action. Such o vote need not
itself cceur durinz a meeting ond could
sroperly be taken Ly circulating a writ-
ten Lallot or tally sheet in advance.

A copy of each vote on closing a meet-
ing must be made available to the pub-
lic whether or not the meeting or por-
tion is closed. This will inform the public
as to the full voting record of each agen-
¢y member on openness questions. When
a vote on the issue of clozing fulfills the
requirements for closing, an explanation
of the action and a list of persons ex-
vected to attend the meeting must also
be made public.

Agencies are requirad to publicly an-
nounce, at least 1 week prior to a meet-~
ing, its date, location, and other rele-
vant information.

The keeping of a complete, verbatim
transcript or electronic recorcing of each
portion of a meeting closed to the public
would be required—ex~ent for discussions
dealing with adjudications or agency par-
ticipation in civil actions—and any por-
tion of each tranccrint or recording
whose release would not have the effect
set forth in one or more of the exemp-
tions would have to be made available to
the public. Under the bill as anproved by
the Government Operations Committee,
deletions would be renlaced by a written
explanation of the reason and the statu-

{ory authority for each. Written minutes -

of open meetings will al=o be required to
be kept and made publicly available.
Any person could challenge in court
the closing of a meeting or any other
violatidn of the openness renuirements

of the bill, and the burden of sustain--

ing the closing or other action in ques-
tion would be upon the agency. The court
could enjoin future violations of the act
or release the transcrint of animproperly
closed meeting.

1I.° EX PARTE COMMUNICATIONS

Section 4 of thebill would enact a gen-
eral prohibition on ex parte communica-
tions between agzency decisionmaking
personnel, including commissioners and
administrative law judges, and outside
persons having an interest in the out-
come of a pending proceeding. These pro-
visiong would apply to executive agencies
without regard to whether they are head-
ed by a collegial body or a single indi-
vidual.

The communications prohibited by the
ex parte section would include only those
relative to the merits of the proceeding.
Thus, an inquiry of an agency clerk as-to
the procedural status of an adjudication
or rulemaking matter would not be un-
lawful under the bill. A violation of the
prohibition could result in sanctions up
to and including loss of the proceeding
on ‘the merits (as under existing case
law). See, for example, Jacksonville
Broadcasting Corp. v. FCC, 348 F. 2d 75

(D, Cir) cert. denied, 382 U.S. 893
(19653 .

SECTION-BY-SECTION ANALYSIS

Sections 1 and 2 of the bill entitle it
the “Government in the Sunshine” Act
and set forth a policy that the public is
entitled to the fullest practicable infor-
mation regarding the decisionmaking
processes of the Federal Government.

Section 3 of the bill, which contains
the open meeting provisions, would en-
act a new section 552b of title 5 of the
United States Code. The new section
would be composed of subsections (a)
through (o), which provide as follows:

Subsection (a) contains definitions.
Subsection (a)(1) defines “agency” to
include any agency, as defined in the
Freedom of Information Act, headed by
a collegial body composed of two or more
individual members, 8 majority of whom
are appointed by the President and con-
firmed by the Senate, as well as any sub-
division thereof authouzed to act on be-
half of the agency. .

Subsection (a) (2) defines a “meeting”
as an assembly or simultanecous com-
munication concerning the joint conduct
or disposition of agency kbusiness by two
or more, but at least the number of in-
dividual agency members required to take
action on behalf of the agency. A “meet-
ing” does not include meetings held
solely to take action under this section.

Subsection (a)(3) defines “member”
as an individual who belongs to a col-
legial body heading an agency. If a ma-
jority of the members of an agency or
subdivision are appointed by the Presi-
dent and confirmed by the Senate, then
any member of the body in question is
covered by the bill. For example, the
Federal Open Market Committee, which
sets our monetary policy, has 12 mem-
bers, seven of whom are appointed by
the President and confirmed by the Sen-
ate and five of whom are not. Since the
FOMC is an “agency” under the legisla~
tion, all 12 individuals are “members.”

Subsection (b) (1) provides that agen-
cy members shall hot jointly conduct or
dispose of agency business without com-
plying with the provisions of this legis-
lation.

Subsection (b) (2) provides that every
portion of every meeting of an agency
shall be open to public observation, ex-
cept as provided in subsection (¢). The

agency must provide adequate seating -

space, visibility, and acoustics. The public
is intended to be in the same room as the
agency members.

Subsection (¢) permits an agency fo
close a meeting and to withhold the tran-
script thereof where the disclosure of the
information to be discussed can be rea-
sonably expected to come within 1 of

H 7867

10 exemptions. These exemptions, which
roughly parallel those in the Freedom
of Information Act, include—

First; material concerning the national
defense.

Second, information related solely to
the internal personnel rules and prac-
tices of an agency.

Third, information required or per-
mitted to be withheld by any other stat-
ute containing particular criteria. I have
been asked whether section 222(f) of the
Immigration Act, 8 U.S.C. 1202(f), comes
within this provision. I have reviewed

- that statute and I believe that it does

qualify. The same is true as to 13 U.S.C.
section 9, a part of the Census Title.

Fourth, information that would dis-
close trade secrets and commercial or
financial material obtained from a per-
son and privileged or confidential, as in-
terpreted in cases such as Nalional Parks
& Conservation Assn, v. Morton, 498 F.
2d 765,770 (D.C. Cir. 1974) .

Fifth, a discussion that would involve
accusing any person of a crime, or for-
mally censuring any person.

Sixth, information of a personal na-
ture where disclosure would constitute a
clearly unwarranted invasion of personal
privacy.

Seventh, investigatory information
compiled for law enforcement purposes,
if it falls into one of six specific cate-
gories listed in this paragraph.

Eighth, information contained in or
rclating to bank condition reports.

Ninth, information the premature dis-
closure of which would be likely to lead to
nignificant financial speculation, signif-
icantly endanger the stability of any fi-
nancial institution, or significanfly frus-
trate Implementation of a proposed
agency action. The last part of this ex-
emption will not apply where the con-
tent or nature of the proposed agenecy
action has been disclosed to the public by
the agency, or where the agency will be
required to make such disclosure prior to
taking final action on the proposal.

Tenth, discussions that specifically
concern the agency’s issuance of a sub-
pena, or the agency’s participation in a
adjudication by the agency.

Subsection (d) provides methods and
procedures for closing a meeting: A ma-
jority of the agency membership must
vote to close and all votes on the issue
of closing must be made public. If a
meeting is closed, an explanation of the
closing and a list of those expected to
attend must be made public. A special
short-cut procedure is provided in sub-
section (d) (4) for agencies who have a
large volume of certain types of meetings
and expect to close most or all of them.

Subsection  (e) requires a week’s no-
tice of a meeting, unless agency business
requires a lesser time period.

Subsection (f) requires a transcript
or electronic recprding to be made of a
closed meeting, unless closed under ex-
emption (10), relating to civil and ad-
judicatory proceedings.. The transcript
or recording shall promptly be made
available to the public, except for such
portions as the agency determines con-
tain information falling within 1 of
the 10 exemptions. The bill as reported by
the Government Operations Committee
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requires that in place of each deletion,
the agency must explain the reason and
the statutory authority therefor. The
Judiciary Committee has recommended
Lirat this provision be deleted, but we are
opposed to their amendment and will
reqguest a separate vote on it when the
bill is read for amendment under the 5-
minute rule. For meetings that are open
to-the public—and the idea of the bill is
that most agency meetings will be
open—only minutes of the meeting need
be kept.

Subsection (g)
promulgate regulations
the legislation.

Subsection (h) provides for judicial
review of alleged violations of the open
meeting provisions. A plaintiff may sue
where the meeting is held, where the
agency has its headquarters, or in Wash-
ington, D.C. If the court finds that a
meeting has been closed unlawfully, it
may entoin future violations or order the
release of such portions of the transcript
‘as do not contain exempt information. A
court scting solely under this section
may not invalidate the substantive
agency action taken at the meeting in
fquestion, even if it was unlawfully closed.
In g judicial proceeding for review of a
substantive agency action, the reviewing
court may consider, under 5 U.S.C. 706,
whether the provisions of this bill have
been complied with. -

Subsection (1) authorizes an award of
attorney fees to a party suing under this
section who substantially prevalls. Costs
may be assessed against a plaintiff only
where he has initiated the action pri-
marily for frivolous and dilatory pur-
poses.

Subsection (i) requires annual agency
reports to Congress on compliance with
this section.

Subsection (k) provides that this act
does noy affect rights under the Freedom
of Information Act, except that the
iranscriots made under this aect are to
be governed by this act,

Subsection 1) provides that this sec-
tion does not constitute authority to
withhold information from Congress and
does not authorize the closing of any
meeting otherwise required to be open.

Subsection (m) vrovides that nothing
nerein allows an agency to withhold from
an individual a record otherwise avail-
able to him under the Privacy Act.

Subsection () vrovides that if any
meeting is subject to both this act and
the Federal Advisory Committee Act. the
provisions ot this act shall govern.

L PARTR QOMMUNICATIONS

requires agencies to
implementing

Hection 4 contains the bprovisions of
the bill regarding ex parte communica-
tions. It orohibits anvone having an in-

terest in a proceeding to make an ex

narte communication to an agency deci-
sivnmaking official relative to the merits
of a proceeding once the proceeding has
feen noticed for a hearing. Communica.-
tions made in vielation of this prohibi-
sion are to be vlaced uvon the public
record.

For a violation of the prohibition, an
agency would have discretion to impose
sanctions. In an extraordinary instance,
these could even Include loss of the pro-
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ceeding on the merits by the violator,
but where the violator can demonstrate
that the violation was inadvertent, the
imposition of so drastic a sanction would
be arbitrary and not proper,

GRNERAL. PROVISIONS

Section 5 makes two amendments of &
coniorming nature, and section 6 pro-
vides tizat the bill shall take effect 180
days afier its enactment and that im-
plementing regulations shall be promul-
gated prior to the effective date.

Mr. Chairman, I include the following
letters in support of the pending legig-
lation for the further information of
the Members:

CONSUMER FEDERATION ©F AMERICA,

Washington, D.C., July 28, 1976.
Hon. Berra S. ABzug,
Hon. DaxTE B, FASCELL.
U.S. House of Representalives
Washingron, D.C. .

DEAR REPRESENTATIVES ABYUG AND FASCFLL:
Consumer Federation of America, the nation’s
largest consumer organization representing
more thin 30 million ccnswumers, enthusi-
astically supports the Government in the
Sunshine Act (HR 11656)

It is ro secret that public confldence in
government 1s at an all “ime low. A major
source o! citizen cynicism is the growing con-
viction ihat government decisions are often
made behind closed doors with access and
input being too frequertly the exclusive
privilege of well-financed special interest
groups. the public recogrizes the transpar-
ciice of 'he standard government position
that it ¢ only conduer, business effectively
if its priceedings are closed to the public.

The le.islation which ‘will be considered
today is a1 sensible and drastically needed
step in the direction of providing citizens
with the opportunity to better scrutinize the
vast numder of meetings conducted daily at
rrulti-meraber agencies. It also recognizes the
importar:ve of establishing procedures for
ex-parte communications,

We are actively opposed to a series of
emendme its whose arch:tect is Arthur Burns
and whos:~ sponsor will undnubtedy he Rep.
Frank H.::rton.

MEFINITTON e BCFrIMG

The fi~t amendment ‘wnnld restronirive
the defini ion of meeting in such a way that
if the arnounced purpcte of the agency
meeting »as not to “conduct business” the
meeting would not be ciassitied as an “open
meeting” which the pualic could auto-
matically attend. Clearly this amendment
could and would be used 1y agency officials
intent or: thwarting the gowl of this legis-
lation. H v easy it will bn o camouflage a
business reeting behind wyme non-hustness
sounding rnncunced topic. With no objective
standard -o determine what 1s g meeting “to
conduct business” the abil.ty for judicial re-
view of a:ency abuse wili, practically speak-
ine. be nen-existent.

MINT UES VS, VERRAT!

The sec md amendraeni wooid nermit; the
taking of ~ainutes as opposad o the reauire-
ment of « verbatim tranrerint at “closed”
meetings. Minutes taken ty the most eom-
petent of people are 1o sabstitute for the
comprehe:sive verbatim transcript. For ex-
ample, a nparticular monoligue, dialogue or
phraseolosv may at the time of the actual
meeting =eem incnnsermneatial and conse-
quently either be omitted "rom the minvites
or paraphrased. Yet later that very issue may
be extremi-ly important to affected perscus.
‘Tie participants and the public should never
have to reiy on minutes ¢i the proceedings,
If the issite Is serfous enouyh to warrant be-
ing discussed at a meeting, any discussion
at that meeting should b» transcribed. In

THA NS RIPTR
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closed meetings even more than open meet-
ings there must be a check against inaceurate
or incomplete minutes.

TRANSCRIPT EXEMPTION

The third amendment would exempt SEC
and the Federal Reserve Board from the
transcript requirement.

SEC/BANKING AGENCY EXEMPTION

The fourth amendment would be gencric
description have the practical effect of ex-
cluding the SEC and banking agencies.

There is no logical or equitable reason for
either amendment and the amendments are
particularly offensive because they are new
examples of the FED’'S consistent attempts
to arrogantly transcend accountability.

Finally, we would like to emphasize our
active support of an amendment which we
understand will be introduced by you, Rep.
Fascell. That amendment would require that
at anytime there is a “deletion” from the
transcript, there must be submitted a written
statutory citation to that section of the law
which would allow such a deletion. This
amendment will ensure an additional meas-
nre of accountability into the bill,

Sincerely, .
CAROL TUCKER FOREMAN,
Ezecutive Dircctor
KatareEN F. O'REILLY,
Legislative Director.

JuLy 27, 1974

Dzar REPRESENTATIVE: This week the
House will vote on the Government in the
Sunshine legislation, H.R. 11656, which has
heen reported by both the Government Op-
erations and Judiciary Comnrttees follow-
ing thorough hearings and committee de~
bate. We urge you to support this legislation
which provides for open meetings in multi-
member executive branch agencies and sets
uniform standards for ex parte contacts. We
also urge you to oppose the four Arthur
Rurns amendments to be offered by Rep-
resentative Horton and to support the Fis-
cell amendment.

In testimony mcre than ten years auo,
prior to enactment of the Freedom of In-
tormation Act, the Federal Reserve testified
that an information act would impair the
Board’s soffectiveness both as an instrument
~f€ rational economic policy and as a regulia-
tory body. In the 94th Congress ‘Arthur
Burns made similar predictions of doom
sbout the Sunshine bill, although he ad-
mitted in public testimony that the Fed-
+ral Rererve Board has had no problem
trder the ifreedom of Information Act, a
statute of similar purpose and design. In
-pite of this admission, Burns has lobbied
strenuously to remove the Board from the
31l He failed in the Senate and he failed
n both House Comiuittees. He should not
succeed on the House floor.

Tiae iollewing four weakening amend-
aenits which will be proposed on the floor
«re overlapping Lecause they are all de-
igned to accomplish the same goal: comi-
slete or partial exempticn of the banking
wzerncies.

1. Pefinition of M- etings: The bill as re-
orted defines a meeting which must be
men in terms of what actually oceurs—
<hether agency business is conducted or
‘isposed of. This is an objective standard
«hout whieh thera can be little dispute—
-ither business was conducted or it was nuat.
he agends for the meeting will state what
5 intended to be accomplished, bui any
‘etermination of whether the provisions of
e bill apply will be zoverned by what actu -
11y teok place. If during a meeting a sabject
nmes up which is covered by one of the 10
xemptions in the bill, the agency can move
ito executive session, a routine procedure.

The Burns amendment, in contrast, would
Jlow a determination of whether the biil
-bplied on the basis of the intended pur-
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pose of the meeting. Thus, if the Intended
purpose- of the. meeting is not to conduct
business, but it gets conducted anyway, the
open meeting provisions would not apply.
Passage of this amendment would encourage
agencies desiring to avold open meetings to
initiate “gatherings” for one purpose and
use them for another. The public has had
enough deceptions in government without
this subterfuge.

If members are seriously worried that the
bill might be interpreted as applying to in-
formal conversations between commission
members 4t soclal events or on the golf
icourse, they can easily have a colloquy to
clarify the legislative history.

2. Verbatim Transcripts or Recordings: The
bill as reported requires.a verbatim record-
ing or transcript be made of any meeting
which is closed under the exemptions in the
bill, and the subsequent public release of
any portions- which it turns out are not
subject to the exemptions.

The Burns amendment would delete any
requirement for recordings or transecripts
and substitute instead a requirement  for
minutes. Anyone who has ever altended a
board of directors meeting knows what min-
utes are. They bear little resemblance to the
content of the meeting and contain only what
the attendees want to reveal.

In addition to the obvious deficiencles of.

summary minutes, there are strong reasons
for taking transcrigts or recordings at closed
meetings. Any discussions covering non-ex-
empt material which the public is entitled
to know can subsequently be released ver-
batim. If the closing of the meeting is chal-
lenged, the court in camere can tell exactly
whether the meeting should or should not
have been closed and make a definitive ruling
to guide future actions. And, disclosure of
the transcript is the only remedy In the bill
for improper closing of a meeting. Many
state laws have far harsher remedies. Twenty-
four of the 49 state sunshine laws have erim-
inal penalties for improper closing of meet-
ings, and 19 can render the actions taken at
an improperly closed meeting void or void-
able. H.R. 11656 has no similar provisions.
The only remedy is release of the transcript
or recording. Deletion of this provision will
be an incentive for avoidance of the law.
And there is no evidence that an agency
which has transcripts or recordings of closed
meetings will allow their Improper release
any more than they now allow improper re-
lease of documents (such improper release
also subjects a person to criminal penalties
under Title 18 of the U.S. Code}).

3. Transcripts or Recordings for the Fed
and SEC: This amendment is a variation on
number 2. It would prohibif transcripts .or
recordings at meetings closed because of ex-
emption 9(A), that is an agency which regu-~
lates currencies, securities, commodlities, or
financial institutions and the information
would be likely to lead to sighificant financial
speculation or significantly endanger the sta-
bility of any financial institution. The defi-
clencies in the amendment are the same as
for number 2. It just applles to fewer
agencies, .

4. Ezemption of Banking Agencies: The
final Burns amendment would exempt from
the billl any agency responsible for national
monetary policy or regulation of financlal
ingtitutions except for certain programs such
as truth-in-lending, fair credit reporting,
fair housing, equal credit, and home mort-

- gage disclosure. There is no rational basis
for exemption of these agencles which have
for so long trled to hide from public view
while at the same time impacting the lives
of cttizens.

Finally, one important corrective amend-
ment which we urge you to support will be
offered by Representative Dante Fascell to
require a reason and statutory authority for
deletions from the transeripts or recordings

of closed meetings. This 13 an Important reg-
ulatory reform amendment to permit accurate
oversight of agency decisions. Without such
minimal information, citizens will have no
knowledge of why the meeting was closed
and will be put in, the position of challeng-
ing the agency willy-nilly or not at all. The
Freedom of Information Act requires an
ageney to give a cltizen an expliclt reason
and citation for denial of information. This
has not only not been a burden; it has
streamlined the operation of the Act. There
has been no showing it would not similarly
apply here, and without such a requirement
in the Sunshine Act there will be no ability
by the public or the Congress to oversee the
discretionary actions of the federal agencies,
Sincerely, ° é
JoaN CLAYBROOXK.

Mr. MARTIN. Madam Chairman, will
the gentlewoman yield?

Ms. ABZUG., I yield to the gentleman
from North Carolina.

(Mr. MARTIN asked and was given
permission to revise and extend his re-
marks.) .

Mr. MARTIN. Madam Chairman, let
me thank the gentlelady from New York,
the distinguished chalrman of the sub-
committee, for yielding to me.

In order to clarify subsection 3(¢) of
this bill, H.R. 11656, in this subsection are
set forth some 10 standards that would
qualify an agency to close its meeting to
the public and not disclose its delibera-
tions.

When I served as county commissioner
in Mecklenburg, N.C., we adopted a sim-
ilar policy requiring open meetings—sub-~
Ject to certain reasonable exceptions. One
exception which we found to be essential
to our duties was the consideration of
prospective real estate tl'anqacti011s. We
knew that if we publicly discussed pro-
posals to purchase or lease land or fa-
cilities and disclosed any details about
it, the price of that land or facility would
rise. That would especially be true if
the owner/seller could see how much we
might be willing to pay, or that our al-
ternative opportunities were limited or
that we were especially anxious to buy.
So we closed our meetings until we could
get an option on one or more properties.

In examining subparagraph 3(c) (9)
(B) of this bill, I find language which
may or may not allow this principle. Sub-
paragraph (9b) protects “information
the premature disclosure of which would
* ¥ * significantly frustrate implementa-
tion of a proposed agency action.” I
would ask my colleague whether it is in-
tended to include under this exception
the preliminary discussion of proposed
real estate transactions.

Ms. ABZUG. To answer the gentleman
from North Carolina (Mr, MARTIN),
Madam Chairman, I think there Is no
question that subsection (9) (B>, which
reads: “(B) in the case of any agency,
be likely to significantly frustrate imple-
mentation of a proposed agency ac-
tion . . . ,” would cover very well the
circumstance which the gentleman from
North Carolina (Mr. MARTIN) describes.

Mr. MARTIN. Madam Chalrman, I
thank the gentlewoman from New York
for that answer, and I appreciate the
gentlewoman’s yielding,

Mr, HORTON. Madam Chairman, I
yield myself such time as I may consume,

H 7869

(Mr. HORTON asked and was given-
bermission to revise and eéxtend his
remarks.) N .

Mr. HORTON. Madam Chairman, T
subscribe wholeheartedly to the objec~
tives of this legislation. The public’s
faith in the integrity of Government
rests on public understanding of the rea-
sons for governmental decisions, and on
the accountability of Government offi-
clals for.those decisions which set legis-
lative or administrative policies which
impact on the Nation as a whole. How-
ever, as recognized in the declaration of
policy of H.R. 11656, the public is not
necessarily served by complete and un-
fettered disclosure of all Government de-
cisionmaking processes. The words “full-
est practicable information” as used in
the bill indicate the need for certain sen-
sible limitations.

My principal concern is that the Con-
gress which has enacted the two basic
planks for Federal information policies,
the Freedom of Information Act and the
Privacy Act, should adopt & sunshine bill
which is consistent with the principles
laid down in the two landmark bills we
have already enacted. The bill before you
does not fully meet this standard since
it erodes the clarity and firmness of the
FOI Act exemptions, and threatens to
erode the privacy protections we have
erected for those involved in adjudica-
tions before collegial agencies.

I believe that a number of provisions
of H.R. 11656 are inconsistent with the
declaration of policy contained in the
bill itself, and. that these provisions
would permit or mandate disclosures
which would injure the rights of individ-
uals and injure the ability of the Gov-
ernment to carry out its responsibilities.

I addressed my concerns with several
specific provisions of H.R. 11656 in the
Committee on Government Operations,
and in a statement filed with the Sub-
commitice on Administrative Law and
Governmental Relations of the Commit-
tee on the Judiciary.

At that time, I took issue with the fol-
lowing features of H.R. 11656: First, the
verbatim transcripts requirement for
closed meetings, second, the definition of
“agency,” third, the definition of “meet-
ing,” fourth, the identification of persons
expected to attend a closed meeting,
fifth, the prescribed venue for actions
brought under this legislation, sixth, the
personal liability of individual agency
officials, and seventh, the unfettered dis-
closure of all ex parte communications.

Since then certain improvements have
been made by the Judiciary Committee,
but serious problems still exist, But I feel
it is possible to amend the bill in a way
that would let every bit as much sunshine
behind the doors of Government agency
deliberations and provide a brand of sun-~
shine which is less clouded by procedural
redtape and confusion than that created
by H.R. 11656.

If the Judiciary Committee amend-
ments are adopted my remaining differ~
ences with the bill concern primarily the
verbatim franscript requirement and the
definition of meeting and at an appro-
priate time I shall offer an amendment
to each of these provisions.

The verbatim transcript requirement
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of H.R. 11656 as recported by the Gov-
ernmeni. Operations Committee could
eifectively destroy the provisions of the
bill which permit certain meetings to be
closed. While the provisions of the bill
enable an agency to delete, by recorded
vote af a subsequent meeting, sensitive
portious of a transcript, they also require
the agency to furnish the public what,
in effect, are summaries of the deleted
portions. In the case of agencies involved
in the regulation of financial institu-
ticns, for example, harmful inferences
drawn from the deletions could result
in market speculation or damage to the
stability of our financial markets and
institutions.

The possibility of later disclosure of a
verbatim transcript will inhibit free dis-
cussion about sensitive matters and thus
iimpair the decisionmaking process in in-
stances where candor is essential.

Moreover. the etfect of the transcript
roquirement of the bill when coupled
with relevant procedural requirements
would lead to a situation bordering on
tie ridiculous.

The bill provides that votes to close
meetings must be cast in person, no
proxies being permitted. Thus a meeting
must be held to vote on closing a subse-
guent meeting or meetings, and another
meeting must be held to vote on any
¢unge 10 the time, place, or subject mat-
ter of a meeting already announced.

When these procedural reguirements
are counled with the verbatim transcript
or electronic recording requirements, the
prospect is one of mind-bogglihg infinity.
Thus. when a meeting is properly closed,
tne complete transcript or electronic re-
cording of ithe proceedings must be made
available to liie public except for such
rortions determined by a recorded vote
to fall within the exemptive provisions.
Tn order to avoid the disclosure of such
portions of the transcript, the meeting
catled to discuss, consider and vote on
ie proposed deletions must also be
vlosedd pursuant to the procedural re-
guirements cited above. Since this meet-
:ng would be closed to consider informa-
iion coming within the exemptive pro-
wvisions of the bill, the complete trans-
=eript or electronic recording of such
meetinzz must aiso be made avaiilable
iy the public except for those portions
deternuned by a recorded vote to tall
ihiin the exemptive provisions. Again,
i order to avoid the disclosure of such
gortions of the iranscript of the second
viosed meeting, a third meeting called to
sonsider and vote on the proposed dele-
Lions stemrming from the second meeting
must be ciosed, and the transcript of
that meeting must be examined at a
sourth closed meeting and so on and on
sd iniinitum. Obviously, some rule of
reasor: must prevail in the implementa-
tion of such a provision, but the letter
of ine law, if observed, would be paraly-
i in its elfect.

1 Judiciary Commitiee amendments
oliminate the requirement for agency
inembers to vote upon deletions from
vranscripts and the requirement that
agencies provide explanations of the rea-
sons for deletions and the exemption
relied upon. However, harmful infer-
ences can still be drawn from the dele-
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tions and the possiblity of later dis-
closure will inhibit full exchange of
views onr: sensitive issues.

I do not subscribe to the position that
the transcript requiremnent is essential
to the:enforceability of the act and I feel
that a reasonable compromise can be
worked «ut in this area along the lines
of an amendment that I plan to intro-
duce @' an appropriale time. The
amendmsnt would substitute minutes for
verbatimy transcripts or electronic re-
cordings. The discovery procedures
available to U.S. district courts do not
depend ::pon the availability of verbatim
transcripts or electronic recordings of
agency meetings. While the concepts
embodierl in HR. 11656 stem from “sun-
shine” ¢r “open meeting ™ statutes of the
States, :one of the 49 State statutes,
sy far us I can deterriine. has a ver-
patim t-anscript requirement for either
open or closed meetings.

Meetines covered by the bill should be
those gacherings for the purpose of con-
dueting official agency business of at
ieast th: number of iidividual agency
member: required te take final action
on beh:if of the agency. The meeting
definiticn in bolh versions of H.R. 11656
would anply even to cusual or social en-
counter: which were nat gatherings for
the purpose of acting in behalf of the
agency. The Judiciary Committee version
is the more burdensotie and refers to
any “assembly or siraultaneous com-
municarion.” Accordingly. I shall offer
an amendment to narrow the definition
to cover meetings for the purpose of
conduct.ng agency business.

I fee: that venue fc actions brought
under :ais legislation should be limited
in accordance with larguage in the Ju-
diciary Committee amendments, that is
to the district in which the agency in
question has its headcuarters or where
the mesting in questicn occurred or in
the District Court fo: the District of
(olumi:ia. The bill as reported by the
Comm: iee on Goverrment Operations
permit: such actions to be brought also
where the plaintiff resices or has his prin-
cipal piace of business. This could lead to
duplicazive lawsuits spread across the
country covering the mg agency meet-
ing or meetings

I opuose the provisiors of H.R. 11656
as reported by Government Operations
imposing personal liatility on individual
agency members for attorney’s fees and
court -osts. Th assessment of attorney
fees ar1 other litigation costs personally
agains: individual menbers of an agency
can ory lead to a fur-her diminution of
the re-ards of public service, This pro-
vision would not oniy discourage qual-
ified persons from accepting agency ap-
pointments, but would inhibit perform-
ance uf official duties by those in office
The Judiciary Comniittee amendmen:
prude:itly deletes this requirement.

It is not possible to estimate the costs
of complying with the provisions of HR
11656. Certainly the iime of a majorits
of the entire membership of an agenct
spent i the repeated voting sessions at-
tendart upon closed meetings; the time
spent by lawyers and other staff mem-
bers examining docaments; litigatior
costs arising ‘from sctions created b

NP 28, 1976
rhe bill; the administrative burden of
sreparing a verbatim transcript of each
~losed meeting, of deleting exempt por-
ions and of providing a copy of the re-
nainder to the public will be significant.

Let me not he misunderstood. My
amendments are not intended to weaken
rhe disclosure requirements of the bill
sut rather to improve it by achieving a
salance between the disclosure require-
meuts snd the need for government to
sperate effectively. Neither complete con-
ddentiality nor complete disclosure is dz-
<irable and we need to guard against the
temptation to overcompensate for past

ecrecy in today’s morbid climate of dis-
rrust and suspicion.

Mr. FLOWERS. Madam Chairman, 1
vield myvself such time as I may consume.

(Mr. FLOWERS asked and was given
permission to revise and extend his re-
marks.) )

Mr. FLOWERS. Madam Chairman, I
<hell be very brief here. Our committee.
vhe Committee on the Judiciary, and the
subcommittee which I chair, the Subcom-
mittee on Administrative Law and Gov-
ernmental Relations, was referred this
1Hill on & sequential basis.

The gentleman from Texas, the distin-
cuished chairman of the Committee on
Government Operations, and I, as well
as other Members have been somewhat
concerned in the last year and a half over
what we have gotten ourselves into with
dual reference and sequential reference.
T am afraid that unless we straighten out
our proceedings in this regard before the
organization of the next Congress, we are
going to find a whole lot of redundant
work teing done in th. 95th Congress
like it has been done in the 94th Con-
gress. I hope that someone with more
wisdom than I can figure out the solu-
tion while maintaining the jurisdictional
integrity of the various committees. But
I think were it not for the fact that the
gentleman from Texas is in the peculiar
situation of being the ranking Democrat
on the Committee on the Judiciary snd
the chairman of the distinguished Com-
mittee on Government Operations as
well, thereby having a position of lead-
ership on both committees having juris-
diction not only of this legislation but of
some previous legislation, we could have
had some problems in the handling of the
bill. Of course, I always welcome the op-
portunity of working with my distin-
guished friend from Texas, but we both
agree that there is too much ground to
be plowed for us to be going over euch
other’s work.

Mr. BROOKS. Madam Chairman, will
the gentleman yield?

Mr. FLOWERS. I yield to the gentle-
man from Texas.

Mr. BROOKS. I thank the gentleman
for yielding. .

I want to commend the gentleman
from Alabama for doing a splendid job
on the Committee on the Judiciary in
handling this legislation, and I want
te say that I share with him a feeling
that this is a duplicating effort on the
part of Congress.

Mr. BROOKS. We refer a bill to the
«A Committee,” it works up a bill, the
subcommittee has hearings, the legis-
lation is reported by the full committee,
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and then the bill goes to the Rules Com-
mittee to come to the House, and thqn
we have to make up our mind here in
Congress to vote for it or not. It is a du-
plication of effort; confusing bothe:r-
some, troublesome, generally a pain,
inefficient, and often ineffective when
we have to send legislation to another
committee and start over through-the
whole series. ) l

I would say I hope when this new Con-
gress starts we can change this sequen-
tial reference because the time has come
when we have bills referred to four or
five committees. If we want to get any-
thing done in Congress that is not the
way to do it. T want to say I share the
feelings of my friend, the gentleman
from Alabama (Mr. FLOwWERS) on this
particular subject.

Mr. FLOWERS. We have now before
our subcommittee a bill that is referred
to four committees for the purposes of
those matters under the jurisdiction of
the several committees. As the gentle-
man knows this generally means that
when one has a bite at the apple he just
takes a look at the apple and takes the
bite from the place where it looks best.

We are not always going to be on the
receiving end of this matter, because the
last time we had an issue between two
committees it was our comnfittee that
had primary jurisdiction and the Gov-
ernment Operations Committee had the
second bite, so this is just an evening out
process and in working with the leader-
ship on both sides we hope to circum-
vent this problem of redundancy in the
future. :

Mr. HORTON. Madam Chairman, will
the gentleman yield?

Mr. FLOWERS. I yield to the gentle-
man from New York.

Mr. HORTON. Madam Chairman,
would the gentleman explain to the
House and to the committee what he in-
tends to do with regard to the action
taken by the Judiciary Committee?
What is his intention?

Mr. FLOWERS. If the gentleman will
allow me to proceed, I will speak very
briefly to the merits and what I intend
to do here this afternoon.

We had sequential reference in our
committee and we then went over the
entire bill with a view to making what-
ever amendments we deemed to be ap-
propriate. We did make about. 10 or 11
amendments, some of them more or
less technical in nature and some 3 or 4
rather substantive in nature. I intend
at the appropriate time to offer an
amendment in the nature of a substitute
which will embody all of the amendments
that were approved by the Judiciary
Committee as well as those amendments
that were approved by the Government;
Operations Committee. There would then
be no committee amendments to the bill
coming from either committee.

Then the parliamentary situation, as
this Member would understand it, is at
that point the substitute would be sub-
Ject to amendment. The gentleman has
some amendments, I know the gentleman
from California (Mr, MooruEAD), the
ranking minority member on the sub-
committee has some amendments, as well
as the gentleman from Ohio (Mr. KInp-

nNESS), and we will proceed on those
amendments.

T understand that there will be objec-
tion on the part of the Government Op-~
erations on this side of the aisle to one
of the amendments that is in the pack-
age of the substitute. The gentleman
from Florida (Mr. FasceLL) will offer an
amendment to the substitute at one point
dealing with the transcript, and then we
will proceed as quickly as possible on
each one of these things and finish the
matter in a ver¥ short time.

Mr. HORTON. Madam Chairman, if
the gentleman will yield again, I feel that
is a very expeditious way to handle this
matter because it would be very compli-
cated if we have to handle it by amend-
ment, but with the substitute we would
have the entire bill as passed by the
Government Operations Committee as
amended by the Judiciary Committee,
and we can exercise our will on that
basis.

Mr. FLOWERS. Madam Chairman,
meetings of agencies subject to the pro-
visions of this bill are to be open to pub-
lic observation unless information being
discussed at the meeting falls within an
express exception. Public awareness and
interest in Government are important in
our democratic procedures. This bill, by
promoting increased openness in Govern~
ment, should lead to improved decision-~
making and greater accountability on the
part of the Government.

The Committee on the Judiclary was
referred this bill on a sequential basis
and prior to the Committee on the Ju-
diciary reporting the bill, the bill had
been the subject of a report by the Com-
mittee on Government Operations, Since
the two committees are in essential
agreement on the bill, I will confine my
remarks to the amehdments proposed by
the Committee on the Judiciary.

First, the committee recommended g
change in the definition of “meeting” as
provided in new section 552b added to
title 5 by the bill. As so amended, the
term “meeting” would mean an assembly
or simultaneous communication con-
cerning the join conduct or disposition
of agency business by two or more, but at
least a number of individual agency
members required to take action on be-
half of the agency, There would be an
exception for meetings required to de-
cide matters covered by subsection (d),
the subsection concerning the closing of
meetings. The meetings cagered by the
exception would concern matters which
are procedural in nature and involve de-
cisions in voting on closed meetings and
on announcement of meetings. Such
meetings could not include the conduct
or disposition of any other agency busi-
ness. The committee also recommended
an amendment to subsection (b) to add
language providing that agency members
cannot jointly conduct or dispose of
agency business other than as provided
in new section 552b. The amended sub-
section would not preclude agencies from
disposing of noncontroversial matters by
written circulations,

The subcommittee added the words “or
permitted” to exception (3) of subsec-
tion (e¢), which is the egxception permit-
ting closing of meetings involving infor-
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mation authorized to be withheld by stat-
ute. Prior to the amendment, only those
statutes which “required” the with-
holding of information would authorizé&
the closing. By the insertion of the words
“or permitted”, many statutes which now
permit the withholding of information
but allow judgment or discretion will be
given force and effect. This amendment
is consistent with the language and pur-
pose of those statutes which provide the
basic authority for such withholding.

Exception (7) of subsection (¢) con-
cerns the closing of meetings in order to
avoid disclosure of investigatory records
compiled for law enforcement purposes.
The exceptions in this bill were pat-
terned after the Freedom of Information
Act as set forth in the Administrative
Procedure Act provisions of title 5 of
the United States Code in section 552.
That section concerns written records.
This bill has a slightly different orienta-
tion and concerns the right of the puklic
to observe agency meetings at which in-
formation will be given in oral discus-
sions. This amendment makes a neces-
sary clarification as to the exception so
that it applies to information which, if
written, would be contained in such in-
vestigatory records.

Exception (9) permits the closing of
meetings when the premature disclosure
of certain information could lead to fi-
nancial speculation, endanger the sta-
bility of a financial institution, or frus-
trate the implementation of a proposed
agency action. In the latter case, the ex-
ception would not be available after the
content or nature of the agency action
had already been disclosed to the pub-
lic. Amendments were added by the com-
mittee to clarify the exception by ex-
press language,as to the time when the
exception would no longer be available.
This was done by providing it would not
be available after the disclosure or after
bublic notice of rulemaking as provided
in the Administrative Procedure Act.

Paragraph (f) of subsection (d) per-
mits the closing of meetings pursuant to
agency rules in certain instances where
a majority of the business would justify
closing, in other words, meetings that fit
certain categories. The committes added
8 clarificaion to better identify the
meetings subject to the exception and
this was done by deleting the words “of
the portions” where the original language
would have required that a majority of
the portions of agency meetings would
have to be closed in order to permit clog-
Ing by rules, and substituting therefor,
the majority of meetings for the same
burpose, it being very difficult to deter-
mine a majority of “portions” of meet-
ings. 4

TRANSCRIPT; REQUIREMENT

Subsection (f) of the new section con-
cerning transcripts of closed meetings
and requires that a complete transcript
or an electronic recording which is ade-
quate to record the broceeding shall be
made of each agency meeting or portion
of a meeting closed to the public with
the single exception of meetings closed to
the public pursuant to paragraph 10 of
subsection (c). The committee consid-
ered the difficulties incident to the re~
view of the transcript of closed meetings
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required by the original provisions of
tire bili. The bill would have required
that each deletion authorized by an ex-
caption in lie seciion would be made by
coorded vete of thie agency taken subse~
sni io the meeting. It was pointed out
i, would require a considerable ex-
tanditire of tne time of the senior offi-
c:als of the agency and that this would
jersonie and time consuming. it
ermined that the intent of the
:id be adeauately carried out by
this orovision and similarly de-
e wrovision requiring a written
stion of the reason and statutory
acn aejetion.

! amerdments would not change
the reciiremenis of the section making
riviged copies of the transcript or tran-
seription of the electronic recordings
avaiiabie to any person upon payment of
the cosy of duplication or its transcrip-
tion. Further, it is provided that if the
agency determines it to be in the public
interes:. the material can be made avail-
able to the public without cost. The com-
plete verbatim copy of the transcription
or the complete electronic recording of
each meeting closed to the public would
be maintained by the agency for at least
2 vears after the meeting or until 1 year
after the conclusion of the agency pro-
ceeding with respect to which the meet-
ing was held, whichever occurs later.
COURT JURISDICTION UNDER SECTION 552b ()

Subsection (h) provides jurisdiction in
the district courts of the United States
to enforce the requirements of sections
(p) through «f) of the new section. Such
actions may be brought by any person
against the agency prior to or within 60
days aiter the meeting at which the
alleged violation of the section occurred.
'The time limit would be varied in the
event that a public announcement of the
meeting had not been made in accord-
ance with the requirements of the sec-
tion. The original version of the bill
would have provided jurisdiction in the
courts to bring such actions against the
agency or its members. The committee
recommended the deletion of the provi-
sion for joinder of members for since the
subsection authorizes an action against
ine agency, there would be no necessity
+0 join individual members to gain court
Jurisdiction.

Further, the committee also amended
{he bil! to delete the provision authoriz-
ing the assessment of court costs against
individual agency members. These
smendaments remove the objection that
individuaal agerncy members would be
subjected to suit for official acts and pos-
s5ibly being assessed costs and attorneys
‘ees in these circumstances. In line with
these princirles, the committee recom-
mends the deletion of the provision in
original subsection (j) which would have
mitied the assessment of costs
arainsi.  individual members of an
IERIICY.

Obiections were raised at the hearings
nn the bill concerning the breadth of the
orovisions concerning venue for actions
authorized by the bill. The committee
concluded that there should be no lim-
itation upon the jurisdiction provided in
the bill nor persons who could bring the
actions contemplated by the bill. How-

il «
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ever. the bill concerns i eetings and mat-
ters relating to meeting; that have a def-
inite relation to certzin locations, and
the praccical aspects concerning Govern-
ment action and court consideration of
these matters make it ogical to provide
venue i: the disuvrict wiere the agenay 1s
held. whiere the agency nas its headquar-
ters, or :n the District Court for the Dis-
trict of (‘olumbia.
SCOPE OF JUDIL L. REVIEW

Subsce-tion (1) of subsection 552h as
santain<d in the bill referred to the com-
mittee vould have provided that any
Federai court otherwise authorized by
law to review agency action could or: ap-
nlicatior: of any person properly partic-
ipating in the judicial review proceedings
inguire into the violations of the require-
ments o! the section and afford any relief
deemed appropriate. Tt e committee rec-
ommends deletion of this language. It
was con:luded that the provisions of sec-
tion 704 of title 5 of the Administrative
Procedure Act provides adequate author-
ity to inquire into the matters apparently
referred to in original subsection (i).

Secticn 706 concerns judicial review
and details the basis for invalidating
agency action. Item 2«¢) as contained in
that section authorizes a court to set
aside agency action which was taken
“without observance o. proceedings re-
guired by law.” In consideration of mat-
ters covered by this section, the courts,
in reviewing actions, would then there-
fore be prepared to proceed in accord-
ance with their normal procedures under
section 706. The weight to be given viola-
tions of the provisions of section 552b
would be considered as are other matters
covered by this provision in the Adminis-
trative Procedure Act. The reviewing
court would then be in a position to de-
termine whether the violation was of
madterial prejudice to the party involved.

X PARTE PRCOCEEDINGS

Section 4(a) of the bill adds a new
subsection (d) (1) to section 557 of title
5, United States Code, concerning ex
parte communications in relation to
adjudication and formal rulemaking
under the Administrative Procedure Act.
Sectior. 557 concerns decisions based on
ihe record of hearings conducted in ac-
vordance with section 556. The new sub-
section :d) added by this bill would pro-
vide exnress limitations and procedures
relatinz to ex parte communications
relative to ‘the merits of agency pro-
ceeding ;. The bar would apply to ex parte
communications relative to the merits
of such proceeding by ‘nterested persons
outside the agency male to agency per-
sonnel involved or expected to be in-
volved in the decisional process.

Simiiarly, no such agency official could
make «n ex parte communication to an
interesied party outside the agency. The
incorporation of the new subsection in
section: 557 results in the provisions being
made anplicable to adjudications and to
formal rulemaking. 7T e language of the
bill provides for communications or
memorzndum of oral ecommunications to
be made a part of tiie public record of
the proceedings along with written re-
sponses and memorandums of oral re-
sponses. In the event there is such an

R0/ £ CURBERHELSEH4R0008000300FIE 25, 1976

ex parte communication, the agency, ad-
ministrative law judge, or presiding em-
ployee may require a party to show
cause why his claim or interest in the
proceecding should not be denied, dis-
missed, or disrerarded, or otherwise be
acted upon adversely.

As introduced, the kill would have also
amended the Freedom of Information
Act provisions of section 552¢b) (3) to
iimit the exception for information
covered by statutes to only information
covered by statutes which require that
information of a particular type or cri-
teria be withheld. This would not pro-
vide an exception for statutes which per-
mit the agency to determine whether
such information should ke released or
not. The amendment was made because
the language is unduly restrictive. For
example, the section concerning release
of atomic e-ergy information permits a
continuous review of restricted data to
permit declassification where informa-
tion may be declassified “without undue
risk to the common defense and secu-
rity” 42 U.S.C. 2162. B

Mr. Chairman, I urge the approval of
the bill with the amendments recom-
mended by the Committee on the
Judiciary.

Madam Chairman, I reserve the bal-
ance of my time.

Mr. HORTON. Madam Chairman, I
vield 10 minutes to the gentleman from
California (Mr. MCCLOSKEY)..

The CHAIRMAN. If there is no objec~
tion, the Chair would like to recognize
the gentleman from California (Mr.
MoorHEAD) for 30 minutes and then come
back to the gentleman from New York
(Mr. HORTON).

The Chair now recognizes the gentle-
man from California (Mr. MOORHEAD}
for 30 minutes.

Mr. MOORHEAD of California.
Msadam Chairman, 1 yield myself such
time as I may consume.

Mr. MORTON. Madam Chairman, will
the gentleman yield?

Mr. MOORHEAD of California. I yield
to the gentleman from New York.

PARLIAMENTARY INQUIRY

Mr. HORTON. Madam Chairman, a
parliamentary inquiry.

The CHAIRMAN. The gentleman will
state the parliamentary inquiry.

Mr. HORTON. Madam Chairman, is it
the intention of the Chair to rotate?

The CHAIRMAN. Yes, that is the in-
tention of the Chair.

Mr. HORTON. Would the gentleman
from California (Mr. MOORHEAD) then
have 30 minutes before I come back to
my tirrie?

The CEAIRMAN. The gentleman will
probably use a portion of that 30 minutes
himself. We will then come back to the
gentlewoman from New York (Ms.
Azzuc) and to the gentleman from New
York (Mr. HORTON).

Mr. HORTON. Madam Chairman, I
thank the Chair.

(Mr. MOORHEAD of California asked
and was given permission to revise and
extend his remarks.)

Mr. MOORHEAD of California.
Madam Chairman, I yield myself such
time as I may consume.

Madam Chairman, this piece of legisla-
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tion that is before us has a very com-
mendable goal, that is, to give the people
of America an insight and information as
to the operation of our Government,
However, this right also must be balanced
against a very delicate scale as to the
damage and mischief that can be done
in any given instance in holding back

the effective operation of Government. -

It must be balanced if we are going to
do the job that is required of us. Govern-
ment in the sunshine is not logical if
our Nation’s security is compromised by
such disclosures. Sunshine is blatantly
unfair, perhaps unconstitutional, if it
impinges upon individual privacy rights.
Sunshine is irrational if it interferes with
or threatens our Nation’s economic sta-
bility or the value of our ¢urrency.

My point is that the idea behind Gov-
ernment in the sunshine legislation is
attractive and valid only with respect
to certain governmental actiivties. Every-
one in this House knows that there are
certain activities of Government that
cannot amd should not be in the pub-
lic realm or released for general dis-
tribution. So, in drafting this type of
legislation, we must be very careful
about every detail of its impact. Sun-
shine legislation should not ke used as a
vehicle to interfere with Government
agencies in the valid performance of the
functions for which they were created.

H.R. 11656, as amended by the Com-
mittee on the Judiciary, goes a long way
towards recognizing the important bal-
ance of which I am speaking. Both the
judicial review and venue provisions in
the bill havé been improved. An irra-
tional and unnecessary punitive provision
imposing liability for court costs and
attorneys’ fees on individual agency of-
ficials has been removed. Importantly,
the Judiciary version oi this legislation
has made the controversial verbatim
transcript requirement more reasonable
by allowing the deletion of exempt mate-
rial from meeting transcripts. If this
onerous and contradictory requirement
is retained in the final bill, it is my hope
that the Judiciary modification will also
be retained.

Finally, an unwise attempt fo reverse
the Supreme Court’s decision in Admin-
istrator FAA v. Robertson, 422 U.S. 255
(1975), has been altered.

It is my hope that all of the improv-
ing amendments added to H.R. 11656 by
the Committee on the Judiciary will re-
ceive favorable action in this House.
These amendments would make this leg-
islation less ambiguous, less likely to
produce extensive litigation, and far less
likely to impose unrealistic and unfair
burdens on Government agenciles and
officials.

I also strongly urge that the House
favorably consider additional improving
amendments that will be offered by my
good friend and colleague, the gentle-
man from New York (Mr. HORTON). ASs
it comes to the floor, E.R. 11656 defines
“meeting” in a eonfusing and ambiguous

manner. This definition is pivotal in the

understanding of the scope of the Gov-
ernment in the sunshine legislation. More
specificity is requirea and the amend-

i

ment of the gehtleman from New York
(Mr. HorTON) would accomplish that.

The gentleman from Ohio (Mr. KIND-
NESS), & member of our Judiciary Sub-
committee, also has a very important
amendment to offer to this legislation,
specifying which agencies are to be sub-
ject to this act.

I will offer an amendment later on in
the debate which would provide that per-
sons bringing an action under this legis-
lation must meet normal Federal court
standing requirements.

The legislation, as it is presently writ-
ten, changes the present court rules to
allow any individual, whether he has an
interest: or not, to bring litigation. This
only causes a disruption of our entire
court system. It allows professional liti-
gators to get involved for whatever pur-
poses they might want to, many times to
make a case for themselves or to make
a financial benefit of some kind through
encouraging groups to finance their
actions. I will offer an amendment which
will do away with this particular
provision. '

I believe that we have made some sub-
stantial steps toward improvement in
the action of the Judiciary Committee,
and for that reason my comments on the
sequential referral would not be the same
as some of my colleagues. have been
earlier. I think in this particular case
we have made substantial improvements
in the case of sequential referrals. I
realize, however, that many times it does
cause a delay in getting legislation be~
fore the House.

My purpose here today is not to be ob-
structive to this legislation. I strongly
agree with the ideals and principles
underlying Government - in the sunshine
legislation. I do not want to hurt the
operation of our Government, and for
that reason I am supporting the amend-
ments I have already referred to.

Ms. ABZUG. Madam Chairman, I yleld
such time as he may consume to the
gentleman from Florida (Mr. FasceELL).

(Mr. FASCELL asked and was given
permission to revise and extend his re-
marks).

Mr. FASCELL. Madam Chairman, I
rise in support of H.R. 11656, the Gov-
ernment in the Sunshine Act.

As the principal sponsor of this legls-
lation in the House, I urge that it be
adopted. The bill would make a long
overdue reform in our governmental op-
erations so as to help restore confidence
among the public. :

The bill has been carefully considered
for many years. It has been introduced
in the 924, 93d, and 94th Congresses.
.There have been many hearings by vari-
ous committees in the House and Senate,

and there have been extensive contacts 3

and consultations with the executive
branch agencies affected.

The Sunshine measure builds é)n long
experience with the Freedom of Infor-
mation Act, the Administrative Proce-
dures Act, and the Privacy Act. It is
coordinated with those Acts so as to form
a balanced and comprehensive informa-
tion policy in the Federal Government.

The basic justification for this legisla-
tion is that cltizens have a right to know
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what is being done by Federal agencies.
They need to know not only the final
decisions, but the discussions.which go
into those decisions.

Very few people would argue with the
principle of Government in the sunshine,
Actually, this is the cornerstone of our
democracy. Without public access to in-
formation on governmental actions,
there can be no adequate basis on which
individual citizens can form judgments
and cast their votes for those who exer-
cise the functions of Government.

To the extent that secrecy exists in
Government, I believe that by and large
it is the product of inertia and the fol-
lowing of what seems at first glance to
be the easiest expedient—that of with-
holding information from the public.
After all, if the public ‘oes not know
what happened or what has been done
it cannot fault the officials who are re->
sponsible for such actions. Thus, the
officials involved may feel that by ex-
cluding the public they can be safely
immune from criticism if the results are.
not favorable.

_Yet, in the long run, such secrecy
causes more problems than it solves.
Eventually, the truth usually lcaks out,
and when this happens after-the-fact,
it breeds public distrust and condemna-
tion “ which may be directed against
officials other than those responsible for
any misdeeds. The whole Government
suffers when our people perceive that it
is working secretly against them.

What we need is a means to shatter
the complacency of officials who need-
lessly follow practices of secrecy and
make it so difficult to operate in such a

-manner that a policy of open govern-

ment becomes the easy way out. Then
we will have true “government in the
sunshine” as officlals learn that open-
ing the decisionmaking process to the
public is mot only harmless, but bene-
ficial.

In seeking to open the conduct of pub-
Iic business by Federal agencies, we in
the Congress are asking no more than we
have already imposed on ourselves. In
1973, the House adopted Iegislation
which I cosponsored amending the rules
to strengthen the requirement for open
hea,rings and open committee meetings
including meetings for the markup of
legislation, Prior to that. action, 56 per-
cent of House hearings and meetings

. were open to the public in 1972. In con-

trast, under the stronger open meetings
rule adopted in the 93d Congress, 92 per-
cent of all House committee hearings
and markup sessions were open to the
public in 1974. )

I have seen no drastic adverse conse~
quences as a result of the new congres-
ional open meetings policy. Instead, the
legislative output has been stepped up,
and we can point with pride to the fact
that any member of the public can Aind
out virtually all he wants to know about
congressional actions, if not more than
he wants to know. ’

The legislation before you would take
similar action with respect to. Federal
agency meetings. Some 50 agencies
headed by more than one governing
member, appointed by the President and
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subject to Senate confirmation, come
under its provisions. These include such
agencies as the Civil Aeronautics Board,
the Federal Communications Commis-
sion, the Federal Maritime Commission,
the Federal Trade Commission, the In-
terstate Commerce Commission, the
Securities and Exchange Commission,
and others.

H.R. 11856 sets forth the policy that
the public is entitled to the fullest prac-
ticable information regarding the deci-
sionmaking processes of the Federal
Government. It is the purpose of the act
to provide the public with such informa-
tion while protecting the rights of indi-
viduals and the ability of the Govern-
ment to carry out its responsibilities.

Under the bill, agencies may close
meetings if the matters to be discussed
fall within 10 exempted areas. These
areas include national defense and for-
eign policy, internal personnel practices,
informastion required or permitted to be
withheld by another statute, trade in-
formation, law enforcement records, and
Information used by agencies that regu-
late the supervision of financial insti-
tutions.

These exemptions give ample leeway
to any agency to pratect information
where there is a legitimate public inter-
est, in secrecy. The exemptions generally
parallel the Freedom of Information Act
and are consistent with the sound cri-
teria developed through legislative study,
administrative experience, and judicial
interpretation.

We have included provisions under
which a member of the public can go to
court to challenge an agency’s action
closing & meeting or portion thereof.
Reasonable attorney’s fees may be
awarded to a successful plaintiff at the
discretion of the judge.

In cases where meetings are closed to
the public, the agency is required to keep
an electronic recording or transcript. In
such cases, or where portions of meet-
ings are closed, the original bill re-
quired that the agency explain the rea-
son and statutory authority and provide
8 summary or paraphrase of the deleted
material. The Government Operations
Committee, after hearing objections to
this from the Federal Reserve Board and
others, approved a compromise which
merely required a statement of the rea-
son and statutory basis. Unfortunately,
the Judiciary Committee amendments
would strike even this requirement, so
that only a blank space would be left
in a transcript without even a hint of
what had been removed, or by what au-
thiority. I hope that this proposed change
is rejected by the House.

One of the reasons for reguiring some
reference to deleted material is to en-
able citizens to have some indication of
the subject matter. This would enable
them to exercise their rights to judicial
review. Under the bill, a judge may ex-
amine a transcript in camera to de-
termine whether deletions fit within the
stated exemptions. Unless a person
knows in general the type of subject
affected, however, he would be unable to
challenge a deletion.

I know that many Members have been

’
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contacted by the Federal Reserve Board
or by other agencies with respect to pro-
visions of the legislation. Each of their
objections was considered in bhoth the
subcommitte and full Government Oper-
ations Cominittee, and further in the
Judiciary Committee in many instances.
‘We took votes on each objection. Bome
amendments were approved in line with
agency recommendations. The others
were found to lack merit, after extensive
debate, There have been one or two
subsequent matters raised, but on close
examination, there also lack merit.
The bill sets forth a workable and
practica! system for opening up the
operaticns of the agencies to public
scrutiny. It make 1o monumental
changes. since to a large extent the bill
will codify what agencies are already
doing by regulation. In general, the
agencies have no great problem with it.
Even the burden on agency heads for
complying with the requirement of votes
on deletions has been exaggerated. This
could easily be done by circulating a tally
sheet. No second meeting is required.
It is irue that. the Federal Reserve
Board will probably never be satisfied
with any legislation which seeks to open
its operations even parvially, The azen-
cy would like to be excluded completely
from the bill. Lacking that. it would
like to avoid keeping a transcript. This

.is absurd. Even in the Congress, we keep

transcripts on all our meetings. We deal
with national security and other infor-
mation at least as sensitive as anything
done by the Pederal Reserve Board.

We have listened to everything the
Board has said and have more than com-
promised by approving a specific exemp-
tion for financial regulatory agencies
which will enable them to close up any-
thing with significant information dis-
cussed. To allow them to operate in to-
tal secrecy without even keeping a tran-
script would be a serious mistake.
~ The agencies’ reasonable concerns
have becn accommodated. We have in-
cluded a section on ex-parte contacts
which is not controversial. In short, the
bill takes a fair and bslanced approach
toward ihe goal of increased public in-
volvement in the governmental process.

I urge that the Government in the
sunshine bill be approved.

CoXNsUMER FEDERATION OF AMERICA,
Washington, L' .C., July 28. 1976.
Hon. Berra S, Aszvug,
Hon. DanTE B. FASCELL,
U.S. House of Representat:ves.
Washingion, D.C.

DEAR REPRESENTATIVES ABZUC AND FASCELL:
Consumer Federation of America, the na-
tion’s largest consumer organization repre-
senting more than 30 million consumers,
enthusiastically supports the Government in
the Sunshine Act (HR 11658) .

It 1s no secret that publie confldence in
government is at an all time low. A major
source of citizen cynicism is the growing con-
viction that government decisions are often
made benind closed doors with access and
input being too frequently the exclusive
vprivilege of well-inanced special interest
groups. The public recognizes the transpar-
ence of the standard gcvernment position
that it can only conduct business effeatively
if its proceedings are closed to the public.

The legislation which will be considered
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today Is a sensible and drastically needed step
in the direction of providing citizens with
the opportunity to better scrutinize the vast
aumber of meetings conducted daily at
multi-member agencies. It also recognizes
the importance of establishing procedures
for ex-parte communications.

We are actively opposed to a series of
amendments whose architect is Arthur Burns
and whose sponsor will undoubtedly be Rep.
Frank Horton.

1. Definition of Meeting .

‘The first amendment would restructure
ine definition of meeting in such a way that
if the announced purpose of the agency
meeting was not to “conduct business” the
meeting would hot be classified as an “open
meeting”’ which the public could automati-
cally attend. Clearly this amendment could
and would be used by agency officials intent
on thwarting the goal of this legislation.
How easy it will be to camouflage a business
meeting behind some non-business sounding
announced topic. With no objective standard
i determine what Is a meeting “to conduct
business” the ability for judicial review of
agency abuse will, practically speaking, be
aon-existent,

2. Minutes vs. Verbatim Transeripts

The second amendment would permit the
taking of minutes as opposed to the require-
ment, of a verbatim transcript at ‘‘closed”
meetings. Minutes taken by the most compe-
tent of people are no substitute for the com-
prehensive verbatim transcript. For example.
a particular monologue, dialogue or phrase-
ology may at the time of the actual meeting
seem inconsequential and consequently
either be omitted from the minutes or para-
phrased. Yet later that very Issue may be
extremely important to affected persons. The
participants and the public should never
have to rely on minutes of the proceedings.
If the issue is serious enough to warrant
heing discussed at a meeting, any discussion
at that meeting should be transcribed. In
closed meetings even more than open meet-
ings there must be a check against Inaccu-
rate or incomplete minutes.

8. Transcript exemption

The third amendment would exempt SEC
and the Federal Reserve Board from-the tran-
script requirement.

4. SEC/Banking Agency Exemption

The fourth amendment would by generic
description have the practical effect of ex-
cluding the SEC and banking agencies.

There is no logical or equltable reason for
either amendment and the amendments are
particularly offensive because they are new
examples of the FED's consistent attempts tc
arrogantly transcend accountability.

Pinally, we would like to emphasize our
active support of an amendment which we
understand will be introduced by you, Rep.
Fascell. That amendment would require that
at anytime there Is a "deletion” from the
transcript, there must be submitted a written
statutory citation to that section of the law
which would allow such a deletion. This
amendment will ensure an additional meas-
are of accountability into the bill.

Sincerely, -
CAroL TUCKER FOREMAN,
Ezxecutive Director
XATHLEEN F. O’'REILLY,
Legislative Director

Mr. HORTON. Madam Chairman, I
yield 10 minutes to the gentleman from
California (Mr. McCLOSKEY).

(Mr. McCLOSKEY asked and was given
permission to revise and extend his re-
marks.)

Mr, McCLOSKEY. Madam Chairman,
1 do not want to belabor the time of the
Committee in general debate on this
matter on the specific amendments which
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will be debated more thoroughly later,

but I would like to call the attention of

the House to the fact that when we enact
this legislation, as we will today, there is
a particular dufy on the House of Rep-
resentatives to be careful in our crafts-
manship, because this is another one of
those instances where the Senate passed
the bill unanimously by a vote of 94 to
0, without substantial debate on the fioor.
When the bill was sent to us, however,

praiseworthy and laudable its purposes,
but important. This kill can ke signifi-

there were problems of craftsmanship
witich can plague cur Govornm-nt dearly
in the years ahead if they are no* recog-
nized. .

Conseguenily, unless several of these
amendments are adopted, in my judg-
ment, the bill may proide more problems
than it seeks to solve. T’ try to sct
this in a historical context.

it was only 2 years ago that we en-
acted the freedom of nformaiion amend-
ments, because of whal w2 felt were
the excesses in several administrations,
cuiminating in the Nixon administration
where the Attorney General at the time
stated that if Congress wantcd any in-
formation from the exesecutive branch,
they had an absolute right tc withhold
it and our sole remedy was impeachment,
which we ultimately undertook. With
1-egagd to those excesses and abuses of
secrecy by the executive branch, in the
heat of anger and passion we passed
amendments to the Freedom of Informa-
tion Act in 1974, and then in 1975 we
cnacted the Privacy Act to.try to protect
individuals against excessive intrusion by
iiie executive branch.

In both of those acts, we imposed civil
or criminal penalties, or both, against
Government employees who might vio-
late either the privacy of the individuals
or who might excessively claim secrecy
for Government documents. We have
not held oversight hearings Ly the sub-
committee which precents this bill on the
wnetual operations of either the Privacy
Act or the Freedom of Information Act.

1 think, frankly, I would feel hetter
about this legislation had we held over-
sight hearings on the problems for the
gxecutive . branch which have been
created by the Freedom of Information
Act amendments and the Privacy Act
amendments.

We know, for example, that both the
Freedom of Information Act amendments
and the privacy bill have imposed in-
credible new burdens of paperwork and
complexity and addition~l personnel. We
have a Paperwork Commitéee created by
this Congress which is studying hew to
try to cut back on the paperwork and
the complexity and the cost to Govern-
ment to which we have added so sub-
stantially with the-Freedom of Informa-
tion Act amendments and the privacy
hill.

Madam Chairman, briefly stated, this
hill is fourideéd on the proposition that
the Government should, to the fullest ex-
tent possible, conduct the public’s busi-
ness in publics To that end, the bill re-
quires all Federal agencies headed by
more than one person to conduct their
business in meetings that are open to all.

I want to make it clear that I have no
disagreement with these principles. But,

me

in my opinion, certain of the bill’s pro-
visions will, if enacted, needlessly, and
even foolishly, interfere with the proper
and effective functioning with the Fed-
eral agencies. I believe that the enact-

ment of these provisions will end up

hurting the people this bill is designed to
benefit, by imposing on the Government
costly redtape requirements which lower
productivity while providing no benefits
for anyone.

My differences with this bill are few

cantly improved in the following ways.
VERBATIM TRANSCRIPTS

The kill in its present form requires
a verhatim recording or transcript to be
niade of every meeting which is legally
closed under the narrow exemptions con-
tained-in the bill. This is simultaneously
the bill’'s most onerous and its most use-
less provision. It is onerous because of
the tremendous expense involved in
meeting this requirement—not only the
costs of the recording equipment or
stenographer, but the costs of transcrib-
ing the verbatim record, reviewing it to
see if any portions of it can be made pub-
lic, and, if so, making the necessary dele-
tions in the transcript. It is wesless be-
cause, under the act, these transcripts,
made at considerable expenses, will never
be made publicly available if the meeting
was legally closed. Their only function is
to serve as a policing aid to enable the
courts to determine if the closing was
proper. I think there must be a simpler,
more efficient way to accomplish this
goal.

This provision will undermine the goals
of the two principal planks of Federal in-
formation policy, the Freedom of Infor-
mation Act and the Privacy Act. If these
transeripts are in existence, their dis-
closure will undoubtedly be the object of
a significant amount of Federal court
litigation. One way or another, some of
the information in those transcripts will
become public—and the protections pro-
vided for individuals contained in the
Privacy Act, and for various types of ex-
empt matters in the Freedom of Infor-
mation Act, will be eroded. Thus, sensi-
tive agency discussions—which the bill
recognizes should not be held in public—
would be subject to being recorded in
full, and to the publication of an edited
transeript. Those who will benefit most
from this, I am afraid, are the special
interests’ who can well afford to pay
their agents or Iohbyists to attend every
open meeting and pore over every tran-
script of closed discussions made avail-
able.

I believe that the unnecessary tran-
script requirement should be deleted. In-
stead, agencies should be required fo
maintain minutes of closed meetings.
These meetings will set forth the matters
discussed at a closed meeting, and will
enable a court to determine if a meeting
was improperly closed. If it was, the
court will have every power in equity at
its command to remedy the situation in
the manner it believes is required.

DEFINITION OF MEETINGS

This bill is directed not only at formal

meetings of agencies convened to con-
duct agency business—which I believe
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are the legitimate subject of this legis-
lation: Rather, fite bill broadly extends
its coverage to- any “assembly or simul-
faneous communication concerning the
joint conduct or disposition of agency
businebs by two or more” members of
the agency. :

‘This language, together with the ver-
batim transcript provision, would mean
that any assembly or simultaneous com-
municationy concerning agency matters,

~whether or not its purpose is to conduct

business, would be subject to prior public
notice, the open meeting reduirement,
and the requirement that a recording of
the meeting or conversation ke made.
In other words, all telephone canver-

-sations and meetings of agency members

at barbecues, on the golf course, or any-
where would be covered by the act if the
conversation included the mere mention
of any matter pending before the agency.

A more important objection to this
provision than the fact that it may inter-
fere with some asency members’ social
lives, however, is the fact that this pro-
vision vitiates one of the most important
exemptive provisions of the Freedom of
Information Act, the exemption for
intragency discussions. Congress and the
courts have long recognized the neesi for
agency. personnel to discuss, in private,
regulatory matters and to freely exnlore

~all options that may be open—without

the fear that those discussions will one
day be publicly revealed, The heads of
multimember agencies have this need as
well as thé members of their stafls.

I believe that the bill should apply
whenever agency members convene in a
formal meeting for the purpose of pass-
ing upon matters before the agency. It
should not apply if the agency members
meet informally, not for the purpose of
voting or deciding matters, but only for a
preliminary discussion among themselves
of the important issues they will ulti-
mately __ave to make an informed judg-
ment upon. .

ENCOURAGEMENT OF UNDUE LITIGATION

As I noted, the “sunshine” bill has a
laudable purpose. But I think we all also
perceive a need to try to cut the cost of
Government and, in particular, to cut the
need for mountains of paperwork. In
addition, we are beginning to perceive a
need to discourage undue litigation in the
Federal court system. The benefits of
open Government which the bill achieves
are sharply offset by the costly, and un-
necessary, burdens it places on the Gov-
ernmenf{ and on the Federal court sys-
tem.

This act provides that any person—
not merely one interested in the matter
before the agéncy-—can bring an action
to challenge the closing of a meeting.
That suit can be brought in the plain~
tiffi’'s home district, regardless of the
place the agency is located or the meet-
ing was held. Obviously, ot closed meet~
ing could be the subject of challenge in
any number of districts, necessitating ex~
tensive travel by Government lawyers to
litigate these challenges. The burden of
proof is always on the agency, and as
agencles have discovered in Freedom of
Information Act litigation, that burden is
a diffieult one to meet. Finally, if in the
opinion of the court the plaintiff merely
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“substantially prevalls,” he is entitled to
an award of attorney’s fees and costs.

This act will be a drain on the man-
power and monetary resources >f the De-
partment of Justice and the legal staffs
of the agencies that will have to resist
these suits. These provisions will be a
bonanzs, for the legal profession and—
more importantly—for the special inter-
esis who ean afford to hire them to delay,
impede, and obstruct the processes of the
resulatory agencies.

i am aware that the object of this bill
is 10 make Gavernment open to the peo-
ple, and there may well be some action
taken by public interest groups to force
open an improperly closed meeting. But,
by and large, the ones who will be taking
advantage of this bill’s provisions will be
corporate and other special interests at-
tempting to stave off what they deem to
e unfavorable Government action. We
fiave seen too many cases where agency
swetion was unnecessarily protracted due
to iong, drawn-oui court battles. This
bill gives the special interests just one
more forum in which to fight the agency.

The right to file suit under this bill
should be limited to actions brought by
a person aggrieved by agency action
taken at a closed meeting—the standard
which has governed access to the courts
for review of agency action since the en-
actient, of the Administrative Procedure
Act in 1946, It is unwise to throw the
courss open to anyone, anywhere, who is
of a mind to throw a wrench into the
workings of the Government.

CONCTL.URION

W must, remember that the Federal
agencies have been created by the Con-
gress. and given the job of promoting
goals deemed by the Congress to be of
atmost imnortance. Thus., when we im-
pede the agencies, we only harm our own
legislative obiectives. .

1 a:n aware that criticism may on oc-
rasior: be iustifiably leveled at some
asgency action. But the answer to that
probilem is for Congress to address and
correct, the agencies when they go astray,
sot to obstruet, indiscriminately, all
agency action of every kind.

1 snk we make a mistake when we
ey to saddie the agencles with onerous
and ponecessarvy burdens such as the
verbatim transeript provision of this leg-
iation, when we erode the protections
ousty afforded for closed discussions
o important. policy matters by agency
prads and staff, and when we subject
iem to havrassment by burdensome liti-
ion. Wha will benefit? Will we protect
site man for whose benefit an agency is
ailempting to devise a protective rule in
accord with conceressional direction, or
will we merely provide a means for the
interest« that would be affected by that
cufe to impede the effectvation of the
wiil of Congress?

i wonid like at this time to ask a
cuestion of the gentlewoman from New
Ynrk. I¥ we pass the sunshine bill today,
which in effect, adds section 552(h) to the
code, the Preedom of Information Act
being 552 and the Privacy Act being
652(2), may we not soon have an over-
sight hearing, within the next year, on
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the workings of the Privacy Act and the
Freedom of Information Act?

Ms. ABZUG. If the gentleman will
yield, I think there is no question sbout
it.

While I have the opportunity to arswer
the gentleman on the S8unshine A:ct, 1
would remind him that most of the hear-
ings we have had. or a good number of
them, have dealt with oversight of the
Freedom of Information Act and the
Privacy Act.

On the question of information 1hat
is being provided or not being prov:ded
under the Freedom of Information Act,
questions have come up concerning the
application of the Privacy Act and what
was required of the Members of Congess
in order to get information for their ¢ m-
stituents.

We held significant meetings with tele-
vant agencies concerning some of the
paper work and the bureaucratic n-
terpretations of this act, and we coi-
tinued to hold hearings regularly to
deal with the implementation and intr-
pretation of the act.

The gentleman can be assured that
this committee and its suecessor, becat.se
it is charged with the responsibility, will
have oversight, and I know it will co:i-
duct oversight hearings on sunshine.

Mr. McCLOSKEY. If I may respond 10
the zentlewoman, I do not want to -e
misirterpreted. I have commended tiie
genti>woman on the vigor with which si-e
has zpproached the Freedom of Info:-
maticn Act amendments and the abus-3
¢f it, rhe oversight of the Privacy Act ard
the abuses of it. But my concern is ove: -
sight on the complexity and the cost to
Government. It was not appropriate umt:1
now that we do this on the Privacy Acth
becau-e the Privacy Act would have bee::
in effect only a year in September. Bu.
we hear rumblings from many agencie:
They have all indicated that the cos:
to the Government has become extreme
1y bur.lensome, and that the complexit;
of govornment operations has increasec
tremer:dously.

Ms. ABZUG. If tke gentleman wil
vield :‘urther, I think the gentleman
makes 2 valid point. I think an act such
as this which involves privacy, the Free-
dom o! Information Act, and now this
Sunshiiie Act, which involves agencies
of Government and the operation of very
import::nt functions, should at a cer-
tain point, when we have collected the
inform:tion, be the subject of intensive
oversigitt. T would certainly recomrnend
that air] see that it takes place.

Mr. McCLOSKEY. 1 thank the gen-
tlewomun,

Madam Chairman. 1 would like to
speak briefly on the amendments which
will be offered, because I think these
amendments are crucial to producing
a craftsinanlike bill.

On the first amendment, on the ques-
tion of :neetings, T would ask my col~-
leagues to comnsider whether we in the
Congres: could operate with the defini-
tion of “meetings,” as it presently exists
in this bill. The definiticn of “meetings”
in the bill, as it exists now, means if an-
other Member and myerelf were to meet
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on, say, committee business, if we were
to meet in the well of the House, if we
were to meet at the lunch counter or if
we were to meet in our offices and discuss
the subject of a pending bill, we would
have to have a transcript of that meet-
ing and it would have to be promptly
produced for the public unless it came
within one of the specific exemptions.
and we would have to vote on the specific
exemptions. This prevents discussion of
matters in casual contacts amongst each
other.

I think this should ke amended. If we
look at congressional procedures in the
same context, we would preclude the exe~
cutive branch from doing something we
would never consider »recluding for our-
selves.

Ms. ABZUG. If the gentlemsn will
vield, I want to point out that the gent-
leman’s fear in this connection is not
completely carried out. Unless there is
a quroum of this agency, there would
be no requirement such as the gentleman
describes. It would not constitute a meet-
ing under the statute or under the legis-
lation as we now propose it.

Mr. LONG of Maryland. Madam Chair-
man, will the gentleman yield?

Mr. McCLOSKEY, I yleld to the gen-
tleman frem Maryland.

Mr. LONG of Maryland, Madam
Chairman, I might point out that under
the practices of the Committee on Ap-
propriations, ordinarily two members
constitute a quorum.

Mr. McCLOSKEY. This is my problem,
Madam Chairman. Let us take my own
subcommittee, which has seven members.
Assuming that four members constitute
a quorum and that four of us should
meet in the well of the House to discuss
nreblems we have on a bill, that might
well constitute a meeting which would
then require a recorded transcript.

Ms. ABZUG. Madam Chairman, if the
gentleman will yield further, I would
rather not interrupt the gentleman’s
presentation, except that I do want to
clarify this point. The quorum that the
gentleman referred to is for the purpose
of conducting a hearing and not for the
purpose of doing business. I think there is
a distinction there, and I do not agree
with the gentleman.

I do not want to interrupt the gentle-
man on this point any further except
to make the record clear from a legis-
lative point of view. I think we ought ta
be clear as to what that means.

Mr. McCLOSKEY., Madam Chairman.
we have a disagreement, and it is worth
stating and worth debating and worth
resolving today. I would point out that
much of the argument for this sunshine
bill has been on the basis that in many
cases enlightened States have adoptec
sunshine bills.

However, as to this meeting require-
ment, in my State of California there is
no requirement for a casual meeting be-
{ween a number of people who ultimately
can conduct business for a city council
ar board of supervisors that they have
0 supply a recorded transcript or have
a vote, and there is no requirement. I
think we are searching here for balances
w0 we can assure good operations in Gov-
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ernment after we have had several de-
cades of abuse of power by Government,
We ought. to recognize, however, that in
the future members of a commission will
not be of the same attitude of past mem-
bers whose abuses we cure here.

We seek for a balance. We are going
to have to get good people to serve on
the commissions and to govern this coun-
try ably. .

Frankly, if I were asked to serve as a
commissioner under these rules that ex-
ist in the bill today, I would ask myself
twice whether in the ordinary course of
conducting Government business I could
comply with these provisions of meetings
and furnishing verbatim transcripts and
still do m¥y job honestly.

Madam Chairman, I will reserve the
balance of my time now and save it for
argument on the specific amendments.

Mr. FLOWERS. Madam Chairman, I
have no further requests for time,-and
I reserve the balance of my time.

Myr. MOORHEAD of California. Madam
Chairman, I yield such time as he may
consume to the gentleman from Ohio
(Mr. KINDNESS) .

(Mr., KINDNESS asked and was given
permission to revise and extend his
remarks.)

Mr. KINDNESS. Madam Chairman,
like many other Members of the House,
I find that I am in a somewhat anoma-
lous situation with respect to this bill.
Here we are again, a small, closely
knit group, sitting here in an interested
manner debating in a stimulated way
a rather important bill. Only a few of
us are here, and this is going to affect
all of us in some degree.

However, we have here a proposal be-
fore us that all of us, I think, can readily
agree will aim in the right direction,
toward providing openness in the con-
duct of public affairs. Naturally, we have
some disagreements concerning some
aspects of the bill. They have all been
pointed out at this time, I believe, and
I would like to express my support for
the concept of this bill.

However, there is a problem, as the
bill is now written, because it is my feel-
ing that theré are certain governmental
functions that by their very nature have
to be kept privileged or not published.
In fact, the very functions carried out
by certain Government agencies, the
Federal Reserve Board being one of the
prime examples, require a sequestered

- or restrictive setting for the conduct of

their deliberations. .

Following .the conclusion of general
debate, this House will have an oppor-
tunity to vote on the amendments that
have already been discussed, and yet I
would like to emphasize one amend-
ment, and that is the one which- would
change the definition of “agency.”

Most notable among the agencies that
might be covered and will be covered by
this bill for the Members’ special con-
sideration, I think, is the Federal Reserve
Board. Similarly, however, the Securities
and Exchange Commission has some pe-
culiar considerations for the Members
to look at. .

The Federal Reserve Board’s delibera-
tions on monetary policies often involve
sensitive subject matter. If such delib-

erations become totally open to the pub-
lic, financial markets may react in some
cases dramatically; and the stability of
our economy is likely to be affected in
some degree.

Madam Chairman, I would just like to
point out something by way of quoting
from a May 6 letter from Arthur Burns,
the Chairman of the Board of Governors
of the Pederal Reserve System. He
states:

It is our belief that the Federal Reserve
Board is unique among Government agen-
cles insofar as the subject matter of its de-
cisional process 15 concerned. With few ex-
ceptions, each of the Board’s regularly sched-
uled meetings is involved with matters the
sensitivity and intricacy of which, if ex-
posed to public discussion, could lead to
misunderstanding, misinterpretation, and
disruptive and harmful speculations. Ex-
amples Include deliberative processes In
monetary policy formulation; recelpt, trans-
mission and evaluation of national and inter-
national market information; and, incident
to the formulation of bank regulatory policy,
discusslon of confidentlal appralsals, and sen-
sitive judgments relating to member bhank
and/or bank holding company operations, in-
dividuals, ete.

Ms. ABZUG. Madam Chairman, will
the gentleman yield?

Mr. KINDNESS. I yield to the gentle~
woman from New York.

Ms. ABZUG. Madam Chairman, I
wonder whether the gentleman from
Ohio (Mr. KINDNESS) is aware of the fact
that all of the subjects that he has men-
tioned come within the exemptions in
the bill. We had in the Government Op-
erations Committee and in the Judiciary
Committee extended discussion on this

issue, and what we did in the way of -

exemptions more than covers the gen-
tleman’s concerns.

Mr. KINDNESS. I do not choose to
yield further on the point because I have
the bill, I have read the bill, and I under-
stand what is contained in the bill. I
think we could carry this dialog on into
several other sections of the hill so as to
modify the effect of what the gentlewo-
man from New York points out.

Ms. ABZUG. If the gentleman will yield

further, I just wish to point out that we .

share his concern and the concern of
Chairman Burns on this issue.

This legislation provides adequate pro-
tection for those concerns, particularly
in exemptions 8 and 9 of the bill,

I might also point out that when we
passed the Freedom of Information Act
back in 1966, the Federdl Reserve ex-
pressed similar concerns:

Could leave exposed to Indiscriminate pub-
lic demand certain critical records and ma-
terials related to the Board's credit and mon-
etary policy functions ars well as other statu-
tory directed functions. Such a result could
impair the Board’s effectiveness both as an
instrument of national economic policy and
as g regulatory body.

This was said by the Chairman of the
Board in 1966. This has never happéned,
and Mr. Burns admitted that when he
testified before my subcommittee. .

I merely quote it to the gentleman to
allay his fears.

Mr. KINDNESS. Madam Chairman, I
thank the gentlewoman from New York
for seeking to allay my fears, but the at-
tempt fails.
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The Federal Reserve: Board further-
more, in addition to what has already
been read, often has before it detailed
financial and managerial information.

The Securities and Exchange Com-
missioh often has similar information be-
fore it; and those two comprise, I think,
probably the most serious questions be-
fore us, as to what should be the cover-
age of this bill.

Mainly, Madam Chairman, I think our
concern should be: Just what is it that
we are doing?

I think oftentimes we have measures
before us that have wonderful titles, that
sound good, and gain all kinds of sup~
port; but contained within those bills are
provisions that make it very difficult to
support the entire content of the bill.

Madam Chairman, when we go about
providing for Government in suhshine, I
might state that there was no answer
given in the subcommittee on in_the
Committee on the Judiciary itself, in
considering this matter, to the question:
Why not include all of the executive
branch, the departments of the executive
branch of the Government, in this Gov-
ernment in the sunshine bill instead of
the collegial-headed agencies?

Obviously, the answer has to be that
this was a simple formula approach. Col-
legial agencies only being included, gives
us a starting point, but we do not really
know how many are really included with-
i the scope of this bill and thus list ex-
actly the agencies we want to cover. As
a starting point I think that this is far
better than the broad approach that can
give us so much trouble as to the ques-
tion of which agencies and commissions
are actually covered.

A further example, which will be
brought out during the debate on the
amendment is the Commodity Credit
Corporation in the Department of Agri-
culture. Anyone who was to think about
it and looks up the law and statutory
provisions concerning the Commodity
Credit Corporation, will soon discover
that the Secretary of Agriculture actual-
ly directs the operations of that board. So
it is an open question right off the bat as
t0 whether the Commodity Credit Cor--
poration is covered by this bill. Yet it is
listed in the Senate report as typical of
those agencies that would be covered by
the bill.

I assure the Members that the interests
of the American people are not best
served by having Government in the sun-
shine litigated but rather by having Gov-
ernment in the sunshine.

Ms. ABZUG. Madam Chairman, I yield
such time as he may consume to the
chairman of the Committee on Govern-
ment Operations, the gentleman from
Texas (Mr. BROOKS) .

Mr. BROOXS. Madam Chairman, I
want to thank the gentlewoman from
New York for yielding me this time.

(Mr. BROOKS asked and was given
permission to revise and extend his re-
marks.)

Mr. BROOKS. Madam Chairman, this
bill is hardly new or surbrising. Here in
Congress we have become used to operat-
ing in the sunz}hine. Nearly every State
has opened its governmental processes to
some degree. What is surprising is that
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we have taken so long to extend this
worthwhile practice to the executive
branch, and that some of the people
there still resist it.

I would like to commend the chair-
woman and members of the Subcommit-
iee on Government Information and In-
dividual Rights for the excellent job they
«did on this bill. It has been carefully
considered by two subcommittees and
iwo fuil committees. All interested par-
iles have had a chance to express their
views. As a resuit, the bill strikes a care-
ful balance between the right of the
public to know what its Government is
doing, and the need to protect the rights
of individual citizens and to assure that
ihe Government’s ability to function is
noet impaired.

When Government actions are taken
in secret behind closed door, we not only
undermine public confidence in Govern-
ment, but we can wind up pretty far off
target and without the public support
our Government needs if it is going to
stay in business.

H.R. 11656 should help avoid those
wossibilities. By opening up the meetings
of some 50 Federal agencies, it will assure
there is public understanding of the ac-
iions of those agencies.

If the public- understands and sees
what goes on, it is more likely to accept
and have confidence in our actions.
Opening up those meetings will also as-
sure that the officials of those agencies
are accountable for their actions. That is
what government of the people, by the
reople, and for the people is all about.

Certainly there are occasions when
meetings should not be open. HR. 11656
recognizes this and provides for closing
ihem in those situations. It affords pro-
tection for trade secrets and information
that could be damaging to financial in-
stitutions or to stock exchanges. It pre-
vents invasions of personal privacy and
guards against disclosure of crime in-
vestigation records. National security is
1150 protected. Those safeguards that are
riecded are provided.

But what H.R. 11656 really safeguards
is the public interest. It reinforces the
hasic constitutional premise that this is
i government of the people, and that
those who serve it should be fully ac-
sountabnle to the people for their actions.

Former President Harry Truman is
Justly noted for saying, “If you can’t
stand the heat. get out of the kitchen.”
I weuld add that if you cannot stand the
Yoht, get out of the Government.

Mr. HORTON. Madam Chairman, I
vield such time as he may consume

10 the gentleman from Texas (Mr.
{ OLLINS).

iMr. COLLINS of Texas asked and was
ziven permission to revise and extend his
romarks.)

Mr « :OLLINS of Texas. Madam Chair-
man, the most capable individual in
Washington is the person who gives the
iames o our congressional bills. There
is a warm and friendly spirit in the name
“Government in the sunshine.” But be-
fore we rush into this legislation, we
should carefully evaluate all that it
entails.

There are very few individuals in the
administrative groups of Government

who have the courage to say things ir
open meetings that they would say be-
hind elosed doors. This applies especially
to funding. The pressure group with its
key members sitting in Lhe front row
will always get more money than will an
unrepresented group who might have a
more worthy cause.

Last October a bill was passed here in
Congress which is hard to understand.
It provided for double pensions for a
group of 40,000 National Guard tech-
nicians. They will get both military and
civil service pensions. This bill was op-
posed by the Defense Department. the
Civil Service Commission, the National
Taxpavers Union, and the administra-
tion. Yet, in spite of & strong fight. the
bill passed Congress by 261 to 117.

This bill should have been killed in
commititee. We created a $1 billion de-
ficiencv against an already deficient civil
service pension plan. National Guard
technicians will now be eefting a double
pension check whereas a four star gen-
eral is only entitled to enter one pension
plan,

Just as in Congress, where much of
this wasteful spending should be elim-
inated at the committee level behind
closed doors, we find the same thing in
these azencies. When they talk frankly
among themselves, thev use more com-
mon sense. When thev talk in front of
the press, the televisior. and the pressure
lobby groups.the administrators have ears
sticking out in both directions, and hu-
man nature will have them reacting to
the pressures of whatever outsiders are
present From the davs of Rome, history
has shown that a republic which becomes
overresuonsive to everv voter handout re-
quest is a republic that is sure to fall.

This bill invites aggressive lawsuits
from every lawyer who has time on his
hands. T recall a case here in the District
of Columbia 2 months ago in which Judge
Joyce Green ordered the District of Co~
lumbia sovernment to pav an attorney.
Gilbert. Hawn, Jr., the amount of $168,487
for his -vork in suing the city to overturn
its svstem or real estate tax assessments.
This good attorney managed to find yet
another way to confuse an already bank-
rupt cirv. and for this sarvice he was naid
this excrbitant fee.

I cant well understard the enthusiasm
of the gentlewoman frcm New York (Ms.
ABzUG) . in leading the fight for this “sun-
shine” bill. However. I would compare
the priblems developed here with her
own New York City which has too much
sunshineg in its legislation and not enough
closed door sessions to work out the fiscal
restraints needed in the zovernmental
functions.

We are already too overcomm:tted
with overspending in this eountrv. When
President Kennedy carme into office. the
budeet was $97.7 billion. We are now
ialking about $415 billion. But even more
than the» fact that we are spending four
iimes &5 much, we are running a $100
billion deficit.

I do not see how these agency officials
of our Federal Government could effec-
tively and conscientiously administer the
executive decisions with the hubbub and
hassle of press and pressure groups oh
hand. Sometimes administrators like to
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ask questions for information to broaden
their viewpoints, but even a question
can be misinterpreted on a public print
basis.

I am always amazed at how we in
Congress establish one set of rules for
everyone else, and yet think we should
live according to a different set of rules
ourselves. I serve on the Commerce
Oversight and Investigations Commit-
tee where I am the ranking Républican.
Recently, the chairman and the major-
ity insisted that confidential records
taken from the Securities and Exchange
Commission files be made public, These

records consisted of investigations

which were being reviewed and were
Mndwg a decision. This information had
keen brought to the SEC on a voluntary
basis and my own personal opinion is
that the matter did not warrant any
public statement from the SEC. While
the SEC was keeping the matter under
advisement and reviewing all of the
facts, we subpenaed the information
and our chairman released it to the press.
One immediate effect of this is going to
be that it will be very difficult in the fu-
ture to obtain voluntary disclosures.
These companies came forward asking
whether they had done anything wrong,
and brought in all of the facts and in-
formation for an opinion and judgment.
But public disclosure is often inter-
preted by the public in the same manner
as an indictment might be interpreted.

Let us 100k at our own Oversight Com-
mittee in Commerce, to which I referred.
This committee has 35 members on its
staff. They are not appointed by Civil
Service, but are appointed entirely and
excluswely subject to hiring and firing.
by the chairman of our committee. They
are his private staff. We have a rule
written by the committee majority that
iimits any staff member representing
the minority from ever seeing the raw
material in investigation files. The attor-
ney that represents the Republican side
in this committee is not entitled to see
any of the raw material as it is being
developed and studied by the staff. Fur-
thermore, a Congressman who himself
might go in to review the records is not
allowed to photostat any of this material
io Lake back for cur staff to analyze and
study {urther.

Ilere is an Oversight and Review Com-
mittee that is responsible only to the
Majority, and will provide no informa-
tion to the minority staff. Here is a com-
inittee of Congress which is assigned the
responsibility of oversight and investi-
gation which works behind closed doors.
The chairman -of our committee is the
author of the Freedom of Information
Act.

I feel this way about all of this “sun-
shine in the Government.” There are
many in Congress who believe that all
the facts should be made public except
those that they are personally handling
in theiwr own committee, This sunshine
bill is one of the most unnecesssary bills
to come before Congress this session.

Mr. HORTON. Madam Chaifman. I
vield such time as he may consume to
the gentleman from Connecticut (Mr.
SARASIN),
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(Mr. SARASIN asked -and was given
permission to revise and extend his
remarks.)

Mr. SARASIN. Madam Chairman, to
enumerate the myriad problems con-
fronting us as 2 nation today would
merely be repetitive of everything we are
seeing and hearing from our constituents
and from the newspapers and television.
We have gone from an agrarian, family
based society to one that has become
highly urbanized and mechanized, with
different sectors of the society depend-

ent on the other to meet their various -

needs. We realize that none of us can any
longer operate independently. Problems
have become too large to be solved on the
individual, local, or State level and the
Federal Government has become the in-
tercessor to provide needed assistance to
resolve these problems.

Government, in large part, has grown
as a response to these problems and to
act as an arbiter, regulator, and adminis-
trator of ‘the problems which people face
but cannot solve on their own. Govern-
mental resources are vast, just as the
manpower involved in allocating and
using these resources has created a large
Federal bureaucracy. The problems we
face today are inherently more complex
than those faced by our ancestors 200,
years ago. -

Our problems have evolved from the
technology and innovation which we
have created to make our lives more com-
fortable. Therefore, we have entrusted to
Government agencies the decisionmaking
authority to identify and approach these
problems—be they environmental, en-

‘ergy, social, or economic. Yet most of

these day-to-day agency activities and
decisions are removed from public view.
Just as our problems have a continually
changing face, so must our approaches
to finding solutions. Our national goals,
our programs and governmental policies
must be reshaped and made responsive to
these variable conditions.

The Federal Government continues to
control many aspects of our daily lives.
We are never totally free from the pur-
view of Government, But just as our
American Government was created as a
Government of the people, so must it re-
main. The growth of the bureaucracy has
led to a protectiveness and secrecy about
certain governmental actions. Those in
control often forget that their mandates
come from the people and it is to the peo~
ple that they must remain responsive.

The need for open Government has be-~
come-increasingly apparent through rev-
elations of misuse of Government
power, abuse of authority, and infringe-
ment of individual rights. This bill would
be a major step toward avoiding these
kinds of improper activity in the future
by opening up these activities to the
cleansing light of public visibility.

Open Government would have multi~
faceted benefits. Citizens would be edu-
cated into how Government operates.
More importantly, individuals would

have the opportunity to review the gov-

ernmental decislonmaking processes
which related directly to their everyday
lives. Public policy should be open to
public scrutiny. 'The particular bill which
we are debating today, H.R. 11656, would

go far in increasing an intelligent under-
standing of American institutions and
how they operate. Although I have diffi-
culty with some portions of the bill, I
pelieve that one of the essential prin-
ciples of a free government is the right
of the people to know how their Govern~
ment makes decisions.

Although Congress has a reputation
for excluding itself from the require-
ments which it imposes on other govern-
ment agencies, especially those of the
executive branch, we, too, have acted to
open our meetings and hearings to public
oversight. It is just this sort of public
scrutiny which makes Federal Adminis-
trators more responsive to the demands
of the American public.

In addition, I favor the safeguards
written into the bill, providing protection
relating to matters of individual privacy,
national security, and financial disclo-
sure. The bill would protect the rights of
individuals and the ability of the Gov-
ernment to carry out its responsibilities.

T agree with Thomas Jefferson that ef-
fective self-government requires that the
people participate in every feature of the
political process. The American .public
has a right to participate in the execution
of the laws passed by Congress. Govern-
ment in the sunshine is a further step in
the direction of opening our political
processes to public participation.

Mr. STEELMAN. Madam Chairman,
it is a pleasure for me to speak today in
support of H.R. 11656, the Government
in the Sunshine Act. This legislation is
the logical result of our realization that
we must open up the doors of our Gov-
ernment to public scrutiny. We must al-
low the people to view the process of de-
cisionmaking to increase understanding,
dispel cynicism, and provide access to
information vital for an informed citi-
zenry. To deny the public the right to
know not only breeds distrust, but, in
fact, threatens the basic ideas inherent
in and crucial to our democratic form of
government.

The “sunshine” bill represents a logi-
cal extension of legislation passed by
Congress over the last decade designed to
give the people the right to know.

We first concerned ourselves with the
problem of secrecy in government in 1955
by creating a special Subcommitiee on
Government Information. The investi-
gative and legislative hearings of this
subcommittee contributed significantly
to the enactment of the Freedom of In-
formation Act. In March 1973, we adopt-
ed House Resolution 259 which required
us to open up House committee delibera-
tions to the public. Furthermore, on No-
vember 5, 1975, the Senate adopted a
resolution which allows public observa-
tion of the markup sessions of Senate
committees. Despite these efforts,
though, too many doors remain closed.

The bill we have before us today will
establish a policy of openness for ap-
proximately 50 multimember agencies.
It requires a majority vote in open ses-
sion to close a meeting, and then only if
certain exemptions apply.

It is significant that the definition of a
“meeting” in this bill not only covers ses-
sions where formal action is taken, hut
also those at which a quorum of members
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deliberate informally regarding the con-
duct or disposition of agency business.

It is significant that there is a pre-
sumption of openness and that a ma-
jority vote by the entire membership is
needed to close a meeting or any portion
of it. .

It is significant that any citizen can
challenge in court the closing of a meet-
ing or any violation of the openness re-
quirements of the bill, and that the bur-
den of proof of the propriety in closing
a meeting rests with the agency in
question. ,

Another important provision of this
bill ‘establishes for the first time statu-
tory prohibitions on ex parte communi-
cations with agency members.

In considering “sunshine” legislation,
we must remember that public aware-
ness of the processes of its government is
essential to maintain an effective demo- .
cratic form of Government. James Mad-
ison wrote: ’

A popular government without popular in-
formation or the means of acquiring 1t is
but a prologue to a farce or both. Knowledge
will forever govern ignorance. And a people
who mean to be their own governors must
arm themselves with the power knowledge
glves.

- It is a contradiction in terms to think
we can have a democratic Government
without an informed public. Particularly
with the increasing size of government,
we must allow the people to review not
only the decision, but the decisionmaking
Process. .

H.R. 11656 is one way to handle the
crisis of distrust of government that is
rampant in our country today. It may
not be a panacea for the problem, but
it can aid the restoration of confidence
50 vital to our Nation’s health. The time
for “sunshine” is here, and I urge all my
colleagues to join me in supporting H.R.
11656.

Mr. ASHLEY. Madam Chairman, I am
thoroughly in accord with the principles
embodied in the legislation before us to-
day, H.R. 11656, the Government in the
Sunshine Act. Passage of this measure
will go a long way toward assuring ac-
countability on the. rt of Federal
agencies and increasing public'’knowledge
of and participation in the official pro-
ceedings of their Government.

In brief, the bill requires all meetings
of Government bodies headed by more
than one person to be open to the public,
with certain exemptions where such
matters as national security and inform-
ative trade secrets are involved. The
measure thus ‘closely parallels and sup-
plements the Freedom of Information
Act in giving the people of this country
greater access to the records of official
Federal proceedings than has ever been
allowed by any government in history.

There are however two provisions in
the bill which could prove to be patently
unworkable, possibly even mischievous,
and I will support amendments to these
sections in the interest of passage of a
reasonable and practical piece of legis-
lation.

First, H.R. 11656 requires that not only
formal meetings be open to the public,
but also that any assembly or simultane-
ous communication concerning agency
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ousiness by a specified number of agency
officials would be subject to prior public
aonenncement, to the open meeting re-

v “ent and to the reauirement for a

: te for closing of the meeting.

ecp of this language would
licable to social gather-
ce telephone calls, and even
1 conversations of agency
cn their duties regard-
r not their communica-
for the specific pur-
putlic business. This
to me to 2o far beyond
ikle and wracticable sun-
iow should include, and I support
yposed amendment to limit the
=2 to only those meetings
for the explicit purpose of dis-
Z agency business.
WAy second objection is to the require-
ment that a verbatim record be kept of
every meeting which is legally closed
uder the exemntions outlined in the act.
The further requirement that these tran-
- be made available to the public
threatens to open up to public scrutiny
information relating to trade secrets,
medical and criminal records, national
securivy, and other topics which the Con-
nress nas already seen fit to exempt from
the provisions of the Freedom of Infor-
mailon Act. No State sunshine law con-
tains such a reouirement, and I believe
that its retention in the bill will open
us up to serious charges of invasion of
privacy and failure to protect a wide
range of privileged information. It ap-
pears to me that the keeping of minutes
of the closed mesetings in these areas will
be sutficient, in the event that those
records are ever needed for any court
action or congressional oversight. Con-
sequently, I support the amendment to
delete the requirement for verbatim
transcripts and believe that we will have
a stronger bill thereby.

Mr. LEHMAN. Madam Chairman, re-
cent public opinion surveys indicate that
the confidence of the American people in
aur gevernment is at its lowest point in
years.

Today. the House is considering legis-
lation which if enacted will open up the
uperations of government to the public
and be of great assistance in restoring
the trust of the people in government., I
am reilerring to HLR. 11656, the “govern-
ment in the sunshine” bill.

For too long, the Federal agencies
which have come to govern and deter-
mine =0 many aspects of our lives, have
peen conducting business without being

required to operate in full view of the
peopie for whom they exist. In my view,
this tendency toward secrecy has pro-
duced an unresponsive bureauracy and
nansed the alienation of the American
ceoplic from their government.

The *“government in the sunshine”
5ill would require for the first time in

that this practice by govern-
agencies cease. With the adop-
*mn of this legislation, meetings and
actions of these agencies would be sub-
ject to the scrutiny of the American
necple. Of course, certain exemptions
have been made; aspects dealing with
national security, matters under the pri-
vacy acts, the judicial areas and some

regulations dealing
stitutions.

This; lezislation has been carefullv con -
sideres. It was antroved bv a vote of 94 -
the Senate. I believe this Hous -
nd in so doing, tak -

0 in
shou'd pass this bill o
a nec :sary step in the restoration of
respon-ible and effective vovernment, a
well ¢ the restoration of exnfidence b
our citizens in our Goverament.
% COLLINS of Illinnis. Madan
mn, I rize in support of H.R
the governmeort in the sunshim
ich is before the House todav.
7 colleaguss know this bill, whicl
is the preduct of maay months of dili
gent » ork by members of several com
mittee: of the Conegress. simply seeks t
create rreater public access to busines
meetinus  conducted hy
agenci s,

It i: no secret that Federal agencie
do mueci to affect the lives of the citizen
of this land and it is also no secret tha
the citizens have little onvnortuity to ob-
serve iirsthand the -workings of those
agenciss which so often influence thei
lives. I believe that this bill will provide
a verv good opporturity to change thi
present circumstance. In my view H.R
11656 by providing greater public sccess

Chzurz=
11G.6.
il wi

Ao

_will provide greater government account.

ability.

However since we sometimes hear o.
instances of a good and simple idea wher
it is reduced to legislative form turn
into & rroblematic restriction on govern-
ment and its people, it is wise to poln
out that the Government in the Sun
shine bill has been developed with care
ful consideration and, consequently doe:
not fail in that potentially problemati
category. On the contrary, HR.11656 re-
presents a balanced approach to a legis-
lative issue that encompasses both th.
public interest and the business bureau-
cratic interest.

Evidence of the balanced approact
taken by this bill is seen_ in its provisior
that permits agencies to close thel:
gatherings to the public if the content o:
a meeting would contain informatior
that it is not best to widely publicize
Such areas of information are accountec
for in specific “exemptions” contained ir
the bill. These exemptions include diverse
matters affecting national security, fi-
nancia! institutions, trade secrets, agency
personnel proceedings, and other sensi-
tive areas. The bill consequently guards
against the indiscrete discussion of pri-
vate cr highly critical issues. This is &
reasoriable approach. Yet in requiring
that portions of* a closed meeting, ir
which nonexempted material is dis-
cussed, must be recorded for public re-
view after the session is concluded the
bill shaws ample concern for the govern-
ment process and the public interest.

A further illustration of the balance ir
this bi'l is displayed bv the nature of
meetin:zs that are to be covered unde:
this measure. A meeting for the purposes
of this bill will, broadly speaking. be ar
assemhbly or simultareous communica-
tion between two or more people concern-
ing the conditions or deposition of azency
business. The openness. as a result. ap-
plies to business sessions as well as for-
mal decisionmaking meetings and does

with financial in -

the Federa.
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not caver “chance encounters” or “socinl
events”. This is again a realistic balance
of the public interest in Governmont af-
falrs.

Incidentally, in making notification of
the time. place and agenda of meetings
available to the public, as H.R. 11656
does, the agencies would be complying, to
a large extent. with the action the House
of Renrezentatives took several vears aso
to onen its committee business and rmark-
1" sessions to the publie.

Madam Chairman, this bill amp'y re-
tects the ~rivac~ of individuals without
being disruptive of th2 process of Ciov-
ernment, and still advances the puhtic's
interest in knowing what its Government
is doing. It has sensible limits ar:l
&chieves more cpenncss in our Govern-
ment. The cost estimates surrounding the
bill are mndsst. Tt is cstimated that over
a S-year period approximately 800,009
would have to be expended to make this
bill overational. There are few in this
Chamber that would argue this is too
bigh a price to pay for opening the gov-
ernment rrocess to citizens’ review anr
chservation.

T am urging support of H.R. 11656 as
reported by the committee. I wish to re-
mind my colleagues of the words of James
Madison:

Enowledge will forever govern ignorance,
and a people who mean to be their own gov-
ernors must arm themselves with the power
knowledge gives. A popular government with-
out popular information or the means of
acquiring it is but a prologue to a farce or a
tragedy or perhaps both.

A vote in support of the Government in
the sunshine will, in my opinion, be a
responsible vote to advance public knowl-
edge without jeopardizing the govern-
ment process.

Mrs. COLLINS of Illinois. Madam
Chairman, I have read a news report in
the New York Times of July 25, 1975
which I find very disturbing. I wish to
share it with my colleagues in the House
for I think they also will be alarmed at
what is told Mr. George Goodman Jr., =
‘Times reporter.

The article indicates quite clearly that
as a result of an appearance before a
House subcommittee, the International
Relations Subcommittee on Interna-
tional Organizations, Mr. Wilson Fer-
reira Aldunate, a respected conservative
fizure in Uruguayan politics. has been

“indicated by the Uruguayan miiltary

government and his property confis-
cated.

Mr. Ferreira testified in a restrained

nd dignified manner on June 17, 1976
before a House subcommittee investi-
gating questions of human rights viola-
tions in Uruguay. A former presidential
candidate of reputed good character.
Mr. Ferreira presentated information
about the present government of his na-
tive land and the unfortunate abuse of
human rights in that country. His testi-
mony was among the most moving I
have witnessed in any number of hear-
ings on the often emotional matters of
human rights.

I find it, as I am sure my friends and
colleagues in this Chamber will, simply
deplorable that a foreign government
should move against one of its citizens
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because that citizen has appeared before
a committee or subcommittee of this
body. o
For this reason, I strongly commend
to all Members of the House this ac-
- count as reported in the New York
Times: ]
UrveuavaNn ExmLe FACES INDICTMENT—EX-~
MINISTER ALsSO Says His PROPERTY Is CoN-
¥ICATED

(By George Goodman Jr.)

An exiled Uruguayan who told a House
subcommittee last month that United States
policies helped maintain dictatorships in
Uruguay and other Tatin American coun-~
{ries says that as a result an indictment has
been issued by a military court and his hold~
ings have been conficated.

Tn an interview last week, Wilson Ferrelra
Aldunate, a 57-year-old former senator wha
was defeated for the presidency of Uruguay
in a disputed election in 1972, said: “After
my testimony in Washington, I learned of
an indictment agalnst me and an embargo
on my property.” .

The Uruguayan who testified Yefore a
House subcommittee on international orga-
nizations on June 17, said he learned that
the indictment without detailed charges,
had been handed down ‘against him on
July 8. He said that his conficated holdings
in Uruguay included a 5,000-acre ranch with
cattle, a home, an apartment in Montevideo.

FIGHT MORE THAN EVER

“The idea is to silience me, but I wilt work
to fight more than ever,” Mr. Ferreira said.
“If necessary I would wash dishes.”

He added that he is an expert in agricul-
ture. In 1965, as minister of agriculture, he
traveled here to renegotiate & $50 million
Uruguayan debt with United States banking
interests. -

In 1973, after the military persuaded
president Juan Marla Bordaberry to dissolve
Congress, Mr. Ferreira and other legislators
fled to asylum in Buenos Alres.

After the Argentine military overthrew
President Isabel Martinez de Peron last
March, he was forced.to flee again along with
his wife and son, first to Europe and then to
the United States.

At 8 news conference held here 1ast month
by Amnesty International to protest wide-
spread jailings and reported torture in Uru-
guay, the former senator appealed to the
United States to refrain from interfering
in his country’s affairs as he also did before
the subcommittee.

ASKS END TO AID

“We do not come to ask for your help or
the intervention of the Government of the
United States to overthrow the dictatorship
oppressing our people,” he sald.

He did ask for an end to “‘open, publlc
sustaining of those sectors responsible for
repression.” As soom as military regimes come
to power, Mr. Ferreira said, the United States
rushes in with a wide varlety of assistance
programs. :

«But there 1s no uniform policy in Latin
America because the State Department does
not consider Latin .America important
enough,” he added.

n such cases, he eontinued, policy is
created by embassy officials. “The smaller the
country the lower the level of bureaucrats
setting policy.”

During the week that Mr. Ferreira ap-
peared in Washington, the House of Repre-
sentatives voted to stop military aid for
Uruguay. -

Mr. BENNETT. Madam Chairman, I
rise in support of H.R. 11656, the Govern~
ment in the Sunshine Act. I am cospon-
soring this sunshine legislation and I
am glad that the House is on the thresh-

old of approving the opening of meetings
of agencies in the executive branch.

in a democracy, the people are the
source of power for the government. The
people have a right to know about the
deliberations of their leaders on matters
that can affect them either directly or
indirectly.

My own State of Florida has had a
sunshire law since 1967 and the much-
publicized effectiveness of this law de-
flates the arguments that government
functions best behind closed doors. our
Governor has remarked on many occa-
sions that Florida’s sunshine law has im-
proved the working of government by
providing for an open discussion of im-
portant issues.

The dawning of sunshine in the
executive branch is simply & natural pro-
gression of openness on the Federal level.
In recent years, both the House and the
Senate have adopted new rules opening
the great majority of committee meet-
ings, including markup sessions, to the
public. It is certainly time to extend this
openness to the nonelected executive
agencies.

Our Government was founded on the
principle
in the people and that only an informed
citizenry can properly exercise this
power. In this, our Bicentennial Year,
it is all the more fltting that the people
have the copportunity to view the delib-
erations of their executive agencies.

Mr. HANNAFORD, Madam Chairman,

T urge support of H.R. 11656, the Govern-
ment in the Sunshine Act. One of the
worst problems with the growth of the
Federal bureaucracy has heen the in-
sulation of Federal agencies from public
serutiny. If successful in finding his way
through the labyrinth of bureaucratic
detours and referrals, the citizen’s quest
for information relating to Federal
agency regulations too often ends with
the discovery that the information he
seeks is either legally protected from
public examination or converiently not
recorded. ‘Nor daes the citizen alone
suffer from ‘this lack of accessibility: Our
own everyday experiences remind us of
the impenetrability of administrative
agencles and their ability fo frustrate
congressional inquiries with a lack of
documentation of administrative rule-
making. .

The Government in the Sunshine Act
restores public accessibility to agency
proceedings, and this accessibility will
hopefully check the departmentalization
of Federal power into feudal executive
directorates. The public examination of
Federal decisionmaking will improve the
national debates on Government policies
and keep the public informed of decisions
affecting them.

But most importantly, events of the
recent past have.given the public ade-
quate reason to be distrustiul of Gov-
ernment, and such distryst is destructive
to a free society. Anything that we can
do to restore faith in Govefnment must
ke done. If the public wants to know
what is going on behind closed doors, we
must open the doors. If this on occasion
diminishes our efficiency of operation,
that is a sacrifice we must make.

Mr. MATSUNAGA. Madam Chalr-

that ultimate power is vested ~
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man, I rise to express my full support for
HR. 11656, the proposed Federal Gov-
ernment in the Sunshine Act. As a co-
sponsor of this legislation, I commend
the chairmen of the House Judiciary and
Government Operations Committees,
Hon. PETER RopIiNo and JACK: BROOKS,
respectively, for their substantial efforts
to assure a fair bill and to bring it before
the full membership of the House.

Madam Chairman, an excerpt from the
Judiciary Committee’s report on H.R.
11656 succinctly states the basic prin-
ciple of our system of government which
this bill seeks to insure. I quote:

. . (it) assumes that citizens have the
right to know how their government operates
and what the government is doing for them
and in their name.

We all know how low public confidence
in its government has sunk. We receive
mail every day from constituents who
suspect the *real motives” of a decision
by various Federal agencies or elected
public officials. We hear these same com-
plaints voiced in angry, disgusted, or,
saddest of all, resigned tones when we re-
turn home. I believe that the reason this
sentiment is so widespread is that people
feel detached from their government.
Because of government’s increasing
tendency to conceal its inner workings
and because they are not able to per-
ceive their role in the decisionmaking
process, people begin to distrust their
own government. They assume that they
have no role, and the result of this con-
clusion is unavoidably a decrease in con-~
fidence in government. :

As serious as this confldence issue may
be, it is not the most dangerous conse-
quence of secrecy in Government.” This
more serious potentiality  was realized
all too painfully in recent years in the
numerous abuses of government known
collectively as Watergate. The Fathers
of our system, 200 years ago, knew why
these abuses occur. They declared that
secrecy breeds a lack of accountability,
and nonaccountability breeds the breach-
ing of human rights,

I therefore strongly believe that ac-
tion by the Congress to reverse the re-
cent irend toward -secrecy in govern-
ment will contribute immeasurably to-
ward an elevation in public confidence
and the increased protection of our con-
stitutional rights. The bill before us to-
day is a concrete, responsible step to-
ward this end. While recognizing quite
rightly that individual rights must be
protected, and government must be as-
sured the ability to carry out its re-
gponsibilities, it assumes that all U.S.
citizens are entitled to know the rea-
sons for all decisions of the executive
branch of Government for which the
need to limit access 1s not clear or totally
justifiable.

Madam Chairman, in recent years I
have joined several of my colleagues in
actively supporting several proposals to
open up the decisionmaking process of
the legislative branch of Government to
public scrutiny. I have initiated or sup-
ported wholeheartedly efforts to provide
for full lobying disclosure, for full finan-
cial disclosure by Members of Congress,
for open comittee meetings, for televising
the proceedings of Congress, and for re-
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quiring record teller votes on key amend-
wments. Congress has become stronger for
these reforms. for by preventing the op-
sottunity for minority interests to con-
iin legislaiive process via conceal-
the will of the maiority has been

irs factor. Tt is time that we extend
S reeiirements of full nublie
» Adpecisions of the execu-
i inerefore commend the
ine Act to the House,
it, e given the overwhelm-
which if 8o clearly deserves.
2SO of Tinois. Madam
when the chairman of the
snt Onerations Committee (Mr.
TR iifind before our Rules Com-
itep pn Mav 19, 1976, he explained
ti~e purunse of this Government in
jenashine Ach, was “to bring to the
traneh some of the sunshine
een: enjnying here in Congress
L few years.”
nthor of nine “Open House
;,mend*nem. * which would trulv bring
more smshine into the House and its
pommizress, I was extremely interested
in the chairman’s statement and set
apout tn determine just how parallel
this “sunshine hill” is to our own House
vies. Much to my amazement, though I
usuess 1 should nnt have been surprised
given the fact that we tend to be tougher
on the executive branch than ourselves,
i found that this “sunshine” bill far ex-
ceeds ary sunshine requirements which
now apply to House commiitees. In effect,
this bill establishes a double standard
for sunshine between the two branches,
and we come out as being the shadier of
the two branches of Government.
Madam Chairman, this conclusion is
hased on an examination of the House
Rules, the published rules of each of its
standing committees, and a followup
phone survey which my staff conducted.
The results of this three-part sunshine
inquiry and comparative analysis are
shocking, to say the least. Let us go down
the list of what this bill requires as com-
pared to what is now required or prac-
ticed by our House committees.
NPEN MEETINGS

Section 3 of HR. 11656, the sunshine
hill, states that all portions of all meet-
ings of ¥Federal agencies headed by two
or more individuals appointed by the
President shall be open to public obser-
vation, and then goes on to list 10 narrow
oxceptions to that rule.

ause 2(g) (1) of House Rule XI states
that a committee meeting may be closed
by majority vote for any reason.

On January 29, 1975, I introduced
flouse Resolution 114 to amend clause
2igr (1) of House Rule XI to require
chat all committee meetings be open to
the public unless matters to be discussed
would endaneger national security, vio-
iate any iaw or rule of the House, or in-
ypives internal budgetary or personnel
matters—roughly the same rule which
now applies to committee hearings. My
casolution now has 87 cosponsors and it-
s still languishing in the House Rules
Cpmmittee.

wOTE TO CLOSE MEETINGS

Section 3(d) (1) of the sunshine bill
requires a rollcall majority vote of the

CONGRJESSIONAL RECORD — HCUSE

agency to close a2 meeting and “no prox-
ies shall be allowed.”

While clause 2(g: <1} of House Rule
XI al=n requires a msjority rolleall vot-
of a committee to close a meeting, clauss
2(f) prrmits general proxies “for motion:
to recess, adjourn or other procedura
matter<” In other g, proxies may
be use'i in House con ttess for th pur-
pose of closing a meetng,

On January 28, 1975. I introducecd Res-
olution 113 to kan &l proxy voting ir
House ~ommittees. Trat resolutior now
has 91 ~osponsors. It is 1 stuck ir the
House ules Commil!

TRANC: 2IPTS AND WMT

Secl.on 3¢fy of b
quires :hat a veritabis
of all (losed agency n ngs and that
zll but protected 1= ortions be made
prompi.y available 1o t e public and that
copies t:2 furnished to the public at no
greater than the cost of duplication or
transcrintion. Likewise agencies are re-
quired o keep minutes of all open meet-
ings an make these promptly available
to the public, again providing copies at
no greaier than cost of duplication.

Clausr 2(e) of House Rule XI requires
each cormmittee to “keop a complete rec-
ord of ali committee action” but only the
“result of each . . . rollcall vote need be
made available by the committee for in-
spectiorn by the public at reasonable
times in the offices of th2 committee.”” All
other information “shall be the property
of the House and all Members of the
House =nhall have access thereto.” In
other words, unlike the sunshine bill,
there is no requirement in the House
rules that a verbatim transcript be kept
of all closed committee meetings, let
alone that it be made available to the
public. And while, like the sunshine bill,
our rules require that a complete record
be kept ol all committee action, only the
rollcall vote portions of the minutes need
be open to public inspection.

On January 29, 1975, I introduced
House Resolution 112 to require that all
committee records, except for informa-
tion whose disclosure would endanger
national security or violate any law or
rule of the House, should be open to pub-
lic inspection. That resclution now has
82 cosponsors and it is still gathering
dust in the House Rules Committee.

Madam Chairman, our followup check
of committee rules reveals that most are
in conformity with the minimal require-
ments of the House rules, and not many
have broader sunshine provisions. It
should be noted, though. that most com-
mittee markup sessions are now open to
the public. Moreover, many committees
do permit persons to inspect commitiee
minutes and copy them, though few com-
mittes provide a duplication service.
Thus, actual committee practices are
often somewhat more lenisnt than House
or commitiee rules would suggest. Never-
theless, these practices vary greatly from
committec t¢ committee and presuma-
bly are susiect to the dictates and whims
of the committee chairman. Some com-
mittees will not even permit Members'
individual staff to make Xerox copies of
meeting transcripts which are open to
public inspection, thus forcing time-
consuming copying by hand.

SO2F MEETYISOS
snnshine hiil re-
inscript be kept

Tuly 28, 1976

Finally. it should be noted that all
committees retain the sole discretion un-
der clause 2(k) () of rule XI over the
release of information received or dis-
cussed in executive session. Unlike the
sunshine bill, they are under no obliga-
tion to make public the sanitized por-
tions of such transcripts. And unlike the
sunshine pill committees cannot be chal-
lengec in a court of law over their com-
pliance with the various sunshinn
requirements.

Macam Chairman, as one who has Inn:s

sadvocated more sunshine in the House,

I think it is a bit duplicitous and hvwo-
critical for us to impose more sunshing
requirements on Federal agencies than
we are willing to abide in our own 1 110:\
and committees. If we are going to sph
this sunshine around, let us ds it in such
a way that both branches are exposed to
an equal amount of light and heat. I
hardly think the argument can be made
that the Congress is any less a public
body than are the Federal agencies which
are covered under this sunshine bill.

Mr. ANDERSON of California. Madam
Chairman, I rise in strong support of
H.R. 11656. the Government in the Sun-
shine Act.

In effect, this legislation ends secret
deliberations by Federal agencies, ex-
cept in the most sensitive cases. The pro-
visions apply to 47 regulatory agencies
that are covered by the Freedom of In-
formation Act, and those headed by a
body of two or more members, a majority
of whom are nominated by the President
and confirmed by the Senate.

I believe the words of Thomas Jeffer-
son best summarize why I was pleased
to add my name in cosponsorship of this
legislation. Jefferson said:

The will of the people is the only legiti~
mate foundation of any government. I know
of no safe depository of the ultimate powers
f the society but the people themselves.
Whenever the people are well-informed, they
-an be trusted with their own government;
yhenever things get so far wrong as to
ttract their notice, they may be relied on
o set them to rights. Nothing then is
inchangeable but the inherent and inalien-
sble rights of man. I have great confidence
0 the common sense of mankind.

I urge your support for this legisla-~
ion.

Mr. VANIK. Madam Chairman, I am
+leased to speak in support of H.R.
11656, the Government in the Sunshine
Aet, a bill to insure that the public will
.ave the open and responsive Federal

«.gencies to which they are fully en-
1itled. I particularly support section
£52b(f) (1), requiring a complete tran-
¢ript or full recording of each meet-
ing, or portion of a meeting, which is
¢ losed to the public; and section 552b(f)
i), requiring that minutes be kept of
¢ ren meetings and made available to the
1 ablic.

I believe that H.R. 11656 will greatly
i.aprove the accountability of Federal
r-gulatory agencies, whose decisions
Lwe the effect of law. However, I be-
lirve that Congress should demand the
s.me openness of our own committees
ti'at we would require Federal agencies
% have. As many Members of Congress
a.e aware, I have been involved in a
d-amatic example of the need for open-
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ness in our own legislative conference
committees.

“The conference committees effectively
act as a third legislative body, disassem-
bling and redrafting the original bills of
the House and the Senate. The final
product can resemble a legislative Fran-
kenstein for which no one wants credit
or blame. The original intent of the bill
can be perverted without a clue as to
the source of the changes.

I specifically refer to the Tax Reduc-
tion Act of 1975, which became Public
Law 94-12 with new language grafted
onto section 907—language which had
not been part of either the House or the
Senate version of the bill. The result was
the creation of an enormous tax loop-
hole, primarily benefiting the four cor-
porate owners of the ARAMCO oil con-
sortium, to the detriment of the Ameri-
can public who lost $35 million in annual
tax revenues. .

I have previously described my efforts
to determine the source of section 907

_(e) (3). My efforts were thwarted by the
lack of meaningful records, as is often
the case where closed meetings are held.
The committee conference mentbers,
with only their personal recollections to
go by, could not recall how the language
responsible for the loophole became part
of the law. No onhe could even recall if
it had ever been discussed. Given the
extreme pressure under which confer-
ence committees normally work—in a
race against time to complete legislation
before the close of Congress—it is only
surprising that this sort of mutation
of legislation does not happen more of-
ten. The more complex a piece of legis-
tion: is, the more hopeless it becomes to
account for any single change in its

wording or intent without the availabil- -

ity of accurate records.

The agruments for requiring Federal
regulatory agencies to hold open meet-
ings with reliable records clearly apply
with even more force to the conference
committees who give our laws their final
form. An agency ruling or decision hav-
ing unanticipated and undesirable effects
can be corrected with far greater speed
and fewer complications than the prod-
uct of a conference committee. Presently,
a bill can become law before anyone has
time to realize the harm that even a
seemingly minor change in the wording
can cause because only the end product
of the committee work is readily avail-
able to Membhers who are expected to
vote it into law. As was the case with
the tax reform bill  there may be efforts
by those who benefit from the unplanned
loophole to enlarge it. T have introduced
a hill, H.R. 13352, to repeal the question-
able language of the Tax Reduction Act.
However, my efforts to take up this leg-
}slation have not been successful thus

ar.

Open conference committee meetings
would result in improved legislation.

" Furthermore, a record-keeping require-
ment, as in H.R. 11656, would have the
added benefit of providing improved leg-
islative histories so that courts can in-
terpret laws as Congress intends. Legisla-
tion has already been introduced to
remedy the problem of the closed con-
ference. The House should adopt the pro-

vision for open conference meetings al-
ready passed by the Senate as part of
S. 5, together with recordkeeping re-
quirements similar to those included in
H.R. 11656. The public would then be
protected from the abuses fostered by
the shoud of secrecy beneath which con~
ference committees are now free to op-
erate.

Mr. LEGGETT. Madam Chairman,
openness in Government must be a guid-
ing precept of any true democrat. I am
heartened that it represents a plank in
my party’s 1976 platform and a major
goal of our Presidential nominee. It is
thus particularly timely for the House to
take another major step toward fulfill-
ment of that goal by passage of H.R.
11656, the Government in the Sunshine
bill.

In considering this bill, we must look

back to first principles. Ours is a Govern-
ment by consent of the governed. If the
people€ are to exercise their right and
duty of consent, they must know. It is
not enough that the people’s representa-
tives know, for the authority conferred
on the Executive by the Legislature ulti-
mately flows from the people. And, if
Government is to be in reality the servant
of the people, rather than the reverse,
then Government must be fully account-
able to a knowing public for its official
acts.

Madam Chairman, the issue posed here
is basically simple. The modern leviathan
which the executive branch has hecome
in the last 3 deeades has become accus-
tomed to doing its business largely in-
sulated from the people. The question
is whether we are going to take another
needed step in the direction of reversing
that trend. .

We enacted the original Freedom of
Information Act, with the goal of making
documents of executive departments and
agencies generally available to the pub-
lic, in 1966. And in 1974, we passed the
major strengthening amendments need-
ed to translate that objective into reality.

The purposes of the bill before us are
basically twofold. One is to open to the
public the meetings of multimember Fed-
eral agencies, except for discussions
which fall within 10 exempted areas.
The other is to prohibit ex parte com-
munications between agency decision-
makers and interested parties, so as to
insure that agency decisions which are
supposed to be based on a public record
are not influenced by private, off-the-
record communications.

The open meeting rule would -apply
to about 50 Federal regulatory agencies,
to all others which are covered by the
Freedom of Information Act, and to those
which are headed by a body of two or
more members, a majority of whom is
appointed by the President and con-
firmed by the Senate. It is also explicitly
made applicable to the Federal Election
Commission and the Postal Service. I
might add, as an aside, that the public
will doubtless be interested, though hard-
ly inspired, to learn how the moguls of
the Postal Service arrive at some of their
singularly effective decisions, such as the
one to spend a billion or so on machines
which speed up parcel post by the rip-
and-shred method.
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The 10 exempted areas parallel those
covered under the Freedom of Informa-
tion Act. They run the gamut from na-
tional security and foreign policy infor-
mation, to aceusations of individual
criminal acts, and certain information
on the regulation of securities, currency,
and financial institutions. The bill re-
quires that when an agency closes a meet-
ing under 1 of the 10 exemptions, it must
make a recording or verbatim transcript
of the closed portion and release to the
public all parts which do not actu-
ally contain exempt information. I might
add that Dr. Arthur Burns, head of the
Federal Reserve Board, who has been so
receptive to congressional influence in
meonetary policy, opposes this bill because
of the transcript requirement; but has
admitted that all of his meetings on
monetary policy and bank regulation
could be closed.

I realize that there is much controversy
surrounding the definition of those meet-
ings which would be subject to the “sun-
shine” requirement, as well as the pro-
vision for transcripts of closed meetings.
I say, however, that if we are to err, let
us err for once on the side of openness.
We have had a great deal of secrecy. in
our post-war Government. Why not try
a whole lot of openness for a change.

In any event, let us not permit these
issues to deflect us from the fundamental
principle involved in this bill, We in the
Congress have taken the big step of open-
ing our committée and conference meet-
ings to the public, including markup ses-
sions in the House. There is no reason
why we should expect any less of deci-
sionmakers in the executive-branch.

I urge my colleagues to support H.R.
11656 as another key step toward putting
democratic theory into practice.

Mr. SIKES. Madam Chairman, let me
begin by saying that I wholeheartedly
agree with the objectives of this legisla-
tion. Coming from a State that pioneered
“Government in the Sunshine,” I feel
also that I possess a broader view of the
pitfalls that can await us if the legisla~
tion under consideration is adopted in its
present form.

My study of the bill leads me to the
conclusion that what we are doing in
our zeal to open Government to the peo-
ple, is creating a legal nightmare that
can keep Government bogged down in an
endless process of defending itself.

I call attention to four provisions of
the bill that greatly disturb me. First. A
lawsuit can be brought and the attorney
fees and costs are guaranteed merely if
the plaintiff “substantially prevails.” Sec-
ond. A plaintiff not only can obtain per-
sonal costs against individual members of
an agency in certain cases, but costs can-
not be assessed against him even if he
loses, unless it can be proven that the
lawsuit was hstigated for purely frivoli-
ous and dilatory purposes. Think for a
moment of the position of the dedicated
public servant. I personally feel it would
further hamper our efforts to obtain
qualified persons to work for Govern-
ment, Third. Perhaps the most indefensi-
ble provision of the hill is the one that
allows a person to bring a lawsuit in his
own home district against any agency
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covered i1 thils act regardless of where
pivah agency heid the meeting.

ihese points alone will provide you
2 idea of the legal nightmare we
¥t
ng. i wishh to speak to a fourth
that troubles me. That provi-
reguirement that transcripts
. i uil closed meetings and be
1ilble with proper regard for na-
:uritv and other exceptions
. whiille the intent is to provide the
[y ol for defense in the
cvent of lawsulits., it also provides a great
temptation to those who would like to
pecome iustant heroes with the media. I
thiink the House has proved conclusively
that secrets are hard to keep.

Mr. BEORTON. Madam Chairman, I
have no ruriher requests for time.

Ms. ABZUG. Madam Chairman. I have
no further requests for time.

The CHAIRMAN. The Clerk will read.

The Clerk read as follows:

e it enacted by the Senate and House of
Hepresenratives of the United States of
Awnierica in Congress assembled, That this
Act may be cited as the “Government in the
Sunshine Act'’.

AMENDMENT IN THE NATURE OF A SUBSTITUTE
G PERED BY MR. FLOWERS

Mr. FLOWERS. Madam Chairman, I
offer an amendment in the nature of a
substitute.

‘I'’he Cierk read as follows:

Amendment in the nature of a substitute
offered by Mr. FLOWERS: Strike out all after
the enacting clause and insert in lieu thereof
tiie following:

That this Act may be cited as the “Govern-
ment in the Sunshine Act”.
DECLARATION OF POLICY

wEC. 4. L% is hereby declared to be the policy
of the United States that the public is en-~
sitled to the fullest practicable information
regarding the decisionmaking processes of the
#ederal Government. It is the purpose of this
Act to provide the public with such infor-
mation while protecting the rights of in-
dividuals and.the ability of the Government
o carry out its responsibilities.

OPEN MEETINGS

HEC. 3. ia) Title 5, United States Code, is
amended by adding after section 552a the
inliowing new section:

*% 552b. Open meetings

*(a) For purposes of this section——

(1) the term ‘agency’ means the Federal
Flection Commission and any agency, as de-
tined in section 552(e) of this title, headed
by a collegial bodv composed of two or more
individuai members, a majority of whom are
appointed. to such position by the President
with the advice and consent of the Senate,
and includes any subdivision thereof author-
ized to act on behalf of the agency;

+{2) the term ‘meeting’ means an assembly
or simuitaneous communication concerning
the joint conduct or disposition of agency
business by two or more, but at least the
number of individual agency members re-
guired to take action on behalf of the agency,
hut does not inciude meetings required or
permitted by subsection (d); and

»(3) the term 'member’ means an individ-
ual who belongs to a collegial body heading
an agency.

“{b) {11 Members as described in subsec-
tion (a) (2) shall not jointly conduct or dis-
pose of agency business without complying
with subsections (b) through (g).

i2) Except as provided in subsection (¢),
every portion of every meeting of an agency
shall be open to public observation.

AUy Q4

“(c) Except in a case s'here the agency
finds that ihe public interest requires other-
wise, subscction (b) shail not apply to any
portion of an agency mee:cing and the re-
guiremeni: of subsection (d) and (e) shall
not apply to any information pertaining to
such mee'ing otherwise rertired by this
section tc be disciosed to “he nublic. where
the agenc. properly determines that such
portion ¢r portions of iis meating or the
disclosure of such informution is likely to—

“(1) di:.lose matters (A} specifically au-
tuorized uiider criceria esiaoliizhed hy an &x-
ceutive order to be kept sseren in the inter-
ests of national defense or foreipn policy and
(B) in fac~t properly ciass fied pursuant to
such Exect:tive order;

*(2) relute solely to the internal personnel
rules and practices of an sgency;

*(3) dis-lose information required or per-
mitted tc he withheld from the public by
any statuie establishing particular criteria
or referriniy to particular types of informa-
tion;

“(4) di=lose trade secrets and commercial
or financiil information ohtained from a per-
son and privileged or confidential;

“(5) irvolve accusitg any person of g
crime, or iormally censurirg any person;

*(6) disclose informaticn of a personal
nature where disclogure would constitute a
clearly utwarranted invarion of personal
privacy;

“{7) di:close investigatcry records com-
piled for law enforcement purposes, or in-
formation which if writtenn would be eon-
tained in such records, but only to the extent
that the production of such records or in-
formation would (A) interfere with enforce-
ment proceedings, (B) deprive a person of
& right to a fair trial or an impartial adjudi-
cation, (C) constitute an unwarranted in-
vasion of nersonal privacv. (D) disclose the
identity of a confidential smirce and, in the
case of a record comnpiled by a criminal law
enforcement authority in the course of a
criminal investigation, or hy an agency con-
ducting & lawful national security intelli-
gence investigation, confidential information
furnished only by the confidential source,
(E) disclose investigative techniques and
procedurez, or (F) endanger the life or phvsi-
cal safety of law enforcement personnel;

*“(8) disclose informatior. contained in or
related to examination, operating, or condi-
tion reporis prepared by, on behalf of, or for
the use of any agency recponsible for the
regulation or supervision ¢f financial insti~
tutions;

“(9) diszclose Informatioa the premature
disclosure of which would--

“(4A) in the case of an agency which reg-
unlates currencies, securities, commadities, or
financial institutions, he likely to (i) lead
to significant financial speculation, or (ii)
significantiy endanger the stability of any
financial institution: or

*“(B) in the case of any agency, be likely to
significantly frustrate impiementation of a
proposed agency action, excapt that this sub-
paragraph shall not apply in any instance
after the content or nature of the proposed
agency action has heen disclosed to the pub-
He by the agency, unless he agency is re-
quired by law to make such disclosure prior
to taking final agency action on such pro-
posal, or alter the agency publishes or serves
a substantive rule pursuant to section 553 (d)
of this title; or

(10} specifically concern the agency’s
issuance «f a subpena, or “he agency’s par-
ticipation in a_civil action or proceeding, an
action in a foreign court or international tri-
bunal, or an arbitration. or the initiation,
conduct, cr disposltion bv the agency of a
particular case of formal agency adjudica-
tion pursiuant to the procedures in section
5654 of this title or otherwise involving a
determination on the record after opportu-
nity for a hearing.

“(d)’(1). Action under subsection (c) to
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lose a portion or portions of an agency
neeting shall be taken only when a majority

t the enzire membership of the agency votes
o take such action. A separate vote of the
igency members.shall be taken with respect
o each agency meeting a portion or portious
«f which are proposed to be closed to the

ublic pursuant to subsection (c). A single
-ote may be taken with respect to a seriss

T portions ¢f meetings which are propos2i
o be closed to the public, or with respect to
.y information concerning such series, so
ang as each portion of a meeting in such
2ries involves the same particular matters,
nd is scheduled to be held no more than
anirty days after the initial portion of a
1weeting in such series. The vote of each
:gency member participating in such vote
i1all be recorded and no proxies shall he
dilowed.

“(2) Whenever any person whose interesis
1ay be directly affected by a portion of a
neeting requests that the agency close such
-ortion to the public for any of the reasons
eferred to in paragraph (5), (6), or (7) of
.ubsection (c¢), the agency, upon request of
w1y one of its members, shall vote by re-

vrded vote whether to close such meeting.

“{3) Within one day of any vote taken pur-
uant to paragraph (1) or (2), the agency
-hall make publicly available a written copy
s such vote reflecting the vote of each mem-
i on-the question. If a portion of a meet-
ing is to be closed to the publie, the agency
‘hall, within one day of the vote taken pur-
uani to paragraph (1) or (2) of this sub-
ection, make publicly available a full written
:xplanation of its action closing the portion
rogether with a list of all persons expected to
ittend the meeting and their affiliation.

“(4) Any agency, a majority of whose
neetings may properly be closed to the pub-
ic pursuant to paragraph (4), (8), (9)(A),
'r (10) of subsection (c), or any combina-

lon thereof, may provide by regulation ror
“he closing of such meetings or portions
hereof in the event that a majority of the
‘members of the agency votes by recorded
-ote at the beginning of such meeting, or
sortion thereof, to close the exempt portion
i+ portions of the meeting, and & copy of
:uch vote, reflecting the vote of each mem-
:er on the question, is made avallable to the
public. The provisions- of paragraphs (1),
2y, and (3) of this subsection and subsec-
sion (e) shall not apply to any portion of a
neeting to which such regulations apply:
rovided, That the agency shall, except 1o
.1e extent that such information is exempt
-rom disclosure under the provisions of sub-
section (c), provide the public with public
nnouncement of the date, place, and sub-
=ct matter of the meeting and each portion
hereof at the earliest practicable time and
in no case later than the commencement of
he meeting or portion in guestion.

“(e) In the case of each meeting, the
.gency shall make public announcement, at
‘wast one week before the meeting, of the

-late, place, and subject matter of the meet-
‘ng, whether it is to be open or closed
» the public, and the name and phone num-
‘er of the official designated by the agenry
o respond to requests for information about
‘ne meeting. Such announcement shall be
made unless a majority of the members of
“he agency determines by a recorded vote
‘nat agency business requires that such
mneeting be called at an earlier date, in which
-ase the agency shall make public announce-
wnent of the date, place, and subject matter
¢ such meeting, and whether open or closed
= the public, at the earliest practicable time
nd in no case later than the commence-
ent of the meeting or portion in question.
‘I'ne time, place, or subject matter of a meet-
:ng, or the determination of the agency to
wpen or close a meeting, or portion of a
:neeting, to the public, may be ~hanged fol-
(owing the public announcement required by
+his paragraph only if (1) a majority of
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the entire membership of the agency deter-
mines by a recorded vote that agency busi-
ness so requires and that no earlier an-
nouncement of the change was possible, and
(2) the agency publicly announces such
_change and the vote of each member upon
such change at the earliest practicable time
and in no case later than the commencement
of the meeting or portion in question,

“(f) (1) A complete transcript or electronic
recording adequate to record fully the pro-
ceedings shall be made of each meeting, or
portion of a meeting, closed to the public,
except for a meeting, or portion of a meet-
ing, closed to the public pursuant to para-
graph (10) of subsection (c¢). The agency
shall make promptly available to the public,
in a location easily accessible to the public,
the complete transcript or electronic record-
ing of the discussion at such meeting of any
item on the agenda, or of the testimony
of any witness received at such meeting, ex-
cept for such portlon or portions of such
discussion or testimony as the agency de-
termines to contain information specified in
paragraphs (1) through (10) of subsection
{¢). Coples of such transcript, or a trans-
cription of such electronic recording dis-
closing the identity of each speaker, shall
be furnished to any person at no greater
than the actual cost of duplication or trans-
cription or, if the public interest, at no cost.
The agency shall maintain a complete ver-
batim copy of the transcript, or a complete
electronic recording of each meeting, or por-

- tion of a meeting, closed to the public, for
a period of at least two years after such
meeting, or until one year after the conclu-
.sion of any agency proceeding with respect
to which the meeting, or a portion thereof,
was held, whichever -occurs later.

“(2) Written minutes shall be made of any
agency meeting, or portion thereof, which is
open to the public. The agency shall make
such minutes promptly available to the pub-
lic in a location easily accessible to the pub-
lic, and shall maintain such minutes for a
perlod of at least two years after such meet-
ing. 'Copies of such minutes shall be fur-
nished to any person at no greater than the
actual cost of duplication thereof or, if in
the public interest, at no cost.

“(g) Each agency subject to the require-
ments of this section shall, within 180 days
after the date of enactment of this sectlon,
following consultation with the Office of the
Chairman of the Administrative Conference
of the United States and published notice
in the Federal Register of at least thirty
days and opportunity for written comment
by any persons, promulgate regulations to
implement the requirements of subsections
(b) through (f) of this section. Any person
may bring a proceeding in the United States
Distelct Court for the District of Columbia
%0 require an agency to promulgate such
regulations if such agency has not promul-
gated such regulations within the time pe-
riod specified herein. Subject to any limita-
tions of time therefor provided by law, any
person may bring a proceeding In the United
States Court of Appeals for the District of
Columbia to set astde agency regulations is-
sued pursuant to this subsection thmt are
not in accord with the requirements of sub-
sections (b) through (f) of this section,
and to require the promulgation of regu-
lations that are i accord with such sub-
sections. .

“(h) The district courts of the United
States have jurisdiction to enforce the re-
quirements of subsections (b) through (f)
of this section. Such actions may be brought
by any person against an agency prior to,
or within sixty days after, the meeting out
of which the violation of this section arises,
except that if public announcement of such
meeting is not initially provided by the
agency in accordance with the requirements

Approved For Release 2001/09/07 : CIA-RDP77M00144R000800030017-6

‘'of this section, such actlon may be insti-
tuted pursuant to this section at any time
prior to sixty days after any public an-
nouncement of such meeting. Such actions
may be brought in the distfict court of the
United States for the district in which the
agency meeting is held, or in the District
Court-for the  District of Columbia, or where
the agency in question has its headquarters.
In such actions & defendant shall serve his
answer within twenty days after the service
of the compla.iprb, but sych time may be
extended by the court for up to twenty ad-
ditional days upon a showing of good cause
therefor. The burden is on the defendant to
sustain his action. In deciding such cases
the court may examine in camera any por-
tion of a transcript or electronic recording
of a meeting closed to the public, and may
take such additional evidence as it deems
necessary. The court, having due regard for
orderly administration and the public in-
terest, as well as the interests of the party,
may grant such equitable relief as it dems
appropriate, including granting an injunc-
tion against future violations of this section,
or ordering the agency to make.avallable to
the public such portion of the transcript or
electronic recording of a meeting as is not
authorized to be withheld under subsection
(c) of this section. Nothing in this section
confers jurisdiction on any district court
acting solely under this subsection to set
aside, enjoin or invalldate any agency ac-
tion taken or discussed at an agency meeting
out of which the violation of this section
arose. )
“(1) The court may assess against any
party reasonable attorney fees and other liti-
gation costs reasonably incurred by any other
party who substantially prevails in any ac-

- tion brought in accordance with the provi-

sions of subsection (g) or (h) of this section,
except that costs may be assessed against
the plaintiff only where the court finds that
the sult was initiated by the plaintiff pri-
marily for frivolous or dilatory purposes. In
the case of assessment of costs against an
agency, the costs may be assessed by the
court against the Unlted States. :

“(}) Each agency subject to the require-
ments of this section shall annueally report
to Congress regarding its compliance with
such requirements, including a tabulation of
the total numhber of agency meetings open
to the publie, the total number of meetings
closed to the public, the reasons for closing
such meetings, and a description of any liti-
gatlon brought against the agency under
this section, including any costs assessed
against the agency In such litigation
(whether or not paid by the agency).

“(k) Except as specifically provided in this
sectlon, nothing herein expands or limits the
present rights of any person under section
562 of this title, except that provisions of
this Act shall govern in the case of any re-
quest made pursuant to such section to copy
or inspect the transcripts or electronic re-
cordings described in subsection (f) of this
section, The requirements of chapter 33 of
title 44, United States Code, shall not apply
to the transcripts and electronic recordings
described in subsection (f) of this section.

“(1) This section does not, constitute au-
thority to .withhold any information from
Congress, and does not authorize the closing
of any agency meeting or portion thereof
otherwise required by law to be open,

“(m) Nothing in this section authorizes

any agency to withhold from any individual -

any record, Including transcripts or elec-
tronic recordings required by this Act, which
iz otherwise accessible to suoh individual
under section 562a of this title,

“{n) In the event that any meeting is
subject- to the provisions of the Federal Ad-
visory Committee Act a8 well as the provi~
slons of this section, the provisions of this
section shall govern.”,
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- {b) The chapter analysls of chapter & of
title 5, United States Code, is amended by
inserting:

“552b. Open meetings.”

immediately below:

"“552a. Records about individuals.”.
’ EX PARTE COMMUNICATIONS

Brc. 4. (a) Section 557 of title 5, United
Btates Code, is amended by adding at the
end thereof the following new subsection:

‘“(d) (1) In any ageney proceeding which
is subject to subsection (a) of this section,
except to the extent required for the disposi-
tion of ex parte matters as authorized by
law-—

“(A) no interested person outside the
agency shall make or cause to be made to any
member of the body comprising the agency,
administrative law judge, or other employee
who is or may reasonably be expected to be
involved in the decisional process of the pro-
ceeding an ex parte communiecation relative
to the merits of the proceeding;

“(B) no member of the body comprising
the agency, administrative law, judge, or other
employee who 1s or may reasonably be ex-
pected to be Involved in the decisional process
of the proceeding, shall make or cause to be
made to any interested person outside the
agency an ex parte communication relative
to the merits of the proceeding;
© “(C) a member of the body comprising the
agency, administrative law judge, or other
employee who 1s or may reasonably be ex«
pected to be involved in the decisional process
of such proceeding who receives, or who
makes or causes to be made, a communica-
tion prohibited by this subsection shall place _
on the public record of the proceeding:

“(1) all such written communications:;

“(ii) memoranda stating the substance of - ‘

all such oral communications; gnd .

*(1i1) all written responses, and memoranda
stating-the substance of all oral responses, to
the materials described in clauses (1) and (i)
of this subparagraph;

“(D) In the event of a communication pro-

hibited by this subsection and made or
caused to be made by a party or interested
person, the agency, administrative law judge,
or other employee presiding at the hearing
may, to the extent consistent with the in«
terests of justice and the policy of the under-
lying statutes, require the person or party to
show cause why his claim or interest in the
proceeding should not be dismissed, denied,
disregarded, or otherwise adversely affected
on account of such violation; and .
_ “(E) the prohibitions of thls subsection
shall apply beginning at such time as the
agency may designate, but in no case shall
they begin to apply later than the time at
which a proceeding is noticed for hearing
unless the person responsible for the com-
munication hes knowledge that it will be
noticed, In which case the prohibitions shali
apply beginning at the time of his acquisition
of such knowledge.

“(2) This section does not constitute au-
thority to withhold information from Con-
gress.”. )

(b) Sectlon 551 of title 5, United States
Code, 1s amended— .

(1) by striking out “and” at the end of
paragraph (12);

(2) by striking out the “act.” gt the end
of paragraph (18) and inserting in lieu
thereof “act; and”; and

(3) by adding at the end thereof the fol-
lowing new paragraph: :

“(14) ‘ex parte communication’ means an
oral or written communication not on the
public record with respect to which reason-
able prior notjce to all parties is not given.”,

(c) Section 556(d) of title 5, United
Btates Code, is amended by inserting be-
tween the third and fourth sentences thereof
the following nhew sentence: *“The agency
may, to the extent consistent with the in-

.
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terests of justice and the policy of the un-
derlying statutes administered by the agency,
wunsider & violation of section 557(d) of this
titie sufficient grounds for a decision adverse
i & person or party who has committed such
viniation or caused such violation to occur.”.
CONFORMING AMENDMENTS

Sue. 5. 1a) Section 410(b) (1) of title 39,
iInited States Code, {s amended by inserting
witer *“Section 552 (public information),”
ihe words “‘section 552a (records about in-
dividualss . section 552b (opening meet-
ingsy,”.

{h) ecrvion 552(b) (3) of title 5, United
Hates Coue, 1s amended to read as follows:

{31 rasuired or permitted to be withheld
rgm the public by any statute establishing
particuiar criteria or referring to particular
iypes ol information;””

WU R LATEH

Dwe. 6. a3 Except as provided in subsec~
Lion (b of this section, the provisions of this
Act shall take etfect one hundred and eighty
davs arser the date of ite enactment.

ib) BSubsection (g) of section 552b of title
, Uniied States Code, as added by section
4ia) of tizis Act. shall take effect upon en-
seltment.

Mr. FL.OWERS (during the reading).
Madam Chairman, I ask unanimous con-
sent tha; the amendment in the nature
of & substitute be considered as read.
and printed in the FECORD.

The CHAIRMAN. Is there objection to
ihe request of the gentleman from
Alabama?

There was no objection. :

‘Mr, FLOWERS asked and was given
sermission to revise and extend his re-
marks.)

Mr. FLOWERS. Madam Chairman,
an  the amendment in the nature
of a suopstitute. which represents all
of the amendments adopted in the
Commitiee on the Judiciary as well as all
ihe comnmittee amendments of the Com-
mittee on Government Operations, I do
not know that there is a great deal of
controversy save in one particular and I
would speak to this one which I believe to
he in controversy and then will have
something to say in reference to what I
knpow wi:l be the allegations of the oppo-~
nents of this amendment. In one of the
amendments that the Committee on the
Judiciary recommends in its package, in
segard to subsection (f) of the new sec-
iion concerning transcripts of closed
meetings. the Committee on Government
Operaticns’ bill requires that a complete
transerliné or eiectronic recording which
iz adeguate to record the proceedings
+hall be made of each meeting or portion
a meeiing. ciosed to the public, except
2 meeting. or portion of a meeting,
sloged to the public pursuant to para-
sraph (1i} ol subsection (¢).

The committee considered the diffi-
culties incident to the review of the tran-
seript of the closed meetings required by
the original provisions of the bill. The
bill wouid require that each deletion—
this is under the Committee on Govern-
ment Operations’ version—authorized by
an exception in the section would be
made bv recorded vote of the agency
taken subsequent to the meeting.

1t was pointed out that this would re-
(uire considerable expenditure of time of
officlals of the Agency, and this would
be cumbersome and time consuming. We

determined that the intent of the bill
could be adequately carried out by delet-
ing this provision and similarly deleting
the provision requiring a written expla-
nation of the reason and statutory basis
for each deletion.

This is, Madam Chairman, where we
cross swords over .the matter of the
written explanation and the statutory
basis for the deletion. And I hope the
Members will oppose the zentieman from
Florida’s amendment.

Mr. FASCELL. Madam Chairman, will
the gentleman yield?

Mr. FLOWERS, I vield to the gentle-
man frorﬂ Florida.

Mr. FASCELL. I thank the gentleman
for yieldirg.
T¢ the sentleman will permit me, let

me express my appreciation first to him
and his subcommittee for the very care-
ful and thorough consideration he gave
this bill, and for the prompt manner in
which he acted on the bill. I also have
no objeciion to the ameadments except
the differrnce on the one the gentleman
nas pointed out. I intend to offer an
amendment here as scen as I can to
read that in place of each portion deleted
irom such transcript, the agency shall
supply a written explanation of the rea-
50n, et cetera, simply on the theory that
if we are going to be fzced with pages
of deletion, at least we ought to know
what the citation of the statute is and
some explanation of the deletion.

Mr. FLOWERS. I understand the gen-
tleman fully, and it woild only be my
concern that we could get too specific
here, and that the reascn for the dele-
tion might require too much elaboration,
and could be an onerous task.

Let me say before I stop here that I
*‘ully support the legislation. I think it
IS an excellent piece of work that the

gentlemsan’s commitiee has done, the
gentlewoman from New York (Ms.

Axzyuc), the gentleman from Texas (Mr.

Brooks) . and all of the members of the

Committee on Government Operations.

You have brought ts an excellent piece

of work, something that has been long

coming. And I think that the agencies

are goinz to find that the rays of sun-

shine do 1ot really hothier them all that
much.

Mr. PASCELL. If the gentleman will
yield further, I agree, of course, that we
have sur:hine in the Congress. We can-
not hurt the executive agencies. We are
trying to help them. ~

I was very much impressed with the
thorough consideration given by the
gentlemeaii’s subcommittze. I know that
there were & lot of amendments con-
sidered. But the committze went through
them ali and carefully decided which
ones they would suppor:.

Mr. FLOWERS. I thank me gentleman
for his coanments.

Madam Chairman, I yield back the
remainder of my time.

AMENDMENT OFFERED BY MR. FASCELL TO THE
AMENDMENT IN THE NATURE OF A SUBSTITUTE
USFERED BY MA. FLOWERS
Mr. FASCELIL. Madam Chairman, I

offer an amendment to the amendment

in the nature of a substitute.

The Clerk read as follows:
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Amendment offered by Mr. FascerLL to the
s nendment in the nature of a substitute
¢ fered by Mr. FLowkrs: Page 10, line 12, after
“subsection (c).” add the following: “In
I''ace of each portion deleted from such a
transcript or transcription the agency shall
spply a written explanation of the reason
I r the deleticn, and the portion of subsec-
t »n (¢) and any other statute said to permit
t.e deletion.”.

Mr. FASCELL. Madam Chairman, the

Hill provides that most of the meetings
: 1ust he open to the public and it requires
*1at transcripts be made of the meet-
ags that are closed under the 10 ex-
cmptions. Transcripts are required for
w0 reasons; One is so that any portion
o{ the meeting that turns out not to con-
“1in exempt material may be released to
' e public, and in case a suit is brought
1.y the citizen. Under this bill of course
‘hat is a remedy a citizen has when a
ineeting is wrongfully closed.

The original bill considered by the
«overnment Operations Committee re-
ruires when material is deleted the

gency must state the reason and the
“tatutory basis therefore and give a sum-
-iary or paraphrase of the deleted mate-
ial. Because some agencies objected to

he requirement of the summary or para-
~hrase, that was dropped by the Govern-
ment Operations Committee, leaving only
“he requirements for the reason and the
tatutory basis.

Then the bill went to the Judiciary
“ommittee which recommend even that

anguage be removed, and it is that
anguage which I seek to restore to the
;ill, so that if there is a deletion we
vould have at least to give the reason and
-tatutory citation. We maintain that is
w0t unreasonable. It does not put an
‘nnecessary or intolerable burden on the
gency. But obviously all of us have had
xperience in dealing with our own tran-
cripts where we are met with pages and
:ages of blank spaces which simply say
deletion.” We can get nothing out of it.
. can understand why we might not want
0 put & summary in and we have left
hat out, but I see no reason why we can-
1ot say. “security deletion, Public Law
1234, paragraph (a), (b), or (¢).” That
s not so bad.

It is, 58 the gentleman from Alabama
ays, no big deal, but we think it will ke
relpful in carrying out the spirit and
hrust of this act. I hope this simple
mendment can be adopted.

Mr. HORTON. Madam Chairman, I
‘se in opposition to the amendment of-
‘ered by Mr. FascerLL which will require a
cascn be given for the deletion of cer-
ain exempted information or a sum-
nary of the deleted information.

First let me state I am opposed to the
nique requirement of a verbatim tran-
ript for reasons which have and will be
“laborated on. There are many adverse
ansequences that will result if this
mendment is passed but I reauest my
olleagues to reflect on only two very
lear and simple ones.

There are only 10 narrowly defined
~xemptions which can be asserted to
withhold information from the public.
These 10 are overwhelmingly supported
ay Members of hoth bodies of this Con-
sress. Yet, this amendment says there
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are 10 categories of information that
should be protected, but not protected
completely. Let us delete it from thé pub-
lic record, then let us sanction “official
leaks’ by giving the reason or a summary
of the information. This clearly is con-
tradictory and unacceptable.

The other point I would like to submit
for your consideration is the primary
purpose :of this legislation. That is, to
allow every citizen interested in the
work of his Government access to pro-
ceedings conducted by various agencies.
Again, I remind you of the 10 narrowly
defined exemptions. However, if .this
amendment is passed, there will be hints,
clues, ahd even summaries of informa-
tion which should not be made public by
the 10 exemptions. These clues and sum-
maries will not aid or benefit the vast
majority of the American public. They
will, however, greatly benefit select and
sophisticated groups. This amendment
will provide information to these groups

which, because of their expertise, can '’

utilize in financial and market specula-
tion. This clearly discriminates agailnst
the general public, This amendment
could be titled “Aid and Benefit to Fi-
nancial Speculators.”

There are many other serious and
complex consequences that will result
if this.amendment is passed but I only
ask consideration of these two very sim-
ple and clear results as I feel they are
more than sufficient to defeat this
amendment. .

Mr. MOORHEAD of California.
Madam Chairman, will the gentleman
yield?

Mr. HORTON. I yield o the gentleman
from California. .

Mr. MOORHEAD of California.
Madam Chairman, I am also opposed to
this amendment. People in the agencies
handling delicate matters, such as those
connected with the market and many
other things, have told us if they have
to give an explanation, that people who
are wise in the matters concerned will be
able to tell from the explanation really
what was in the part that was deleted
and we fail to serve the purpose if we
require that to be included. In many in-
stances, it will work great harm to the
country.

Mr. HORTON. Madam Chairman, I
thank the gentleman.

I am opposed to the amendment and
urge my colleagues to oppose it.

Mr. FASCELL. Madam Chairman, I
make the point of order that a quorum
is not present.

The CHATIRMAN, Evidently a quorum
is not present.

The Chair announces that pursuant to
clause 2, rule XXI1T, she will vacate pro-
ceedings under the call when a quorum
of the Committee appears.

Members will record their presence by
clectronie device. )

The call was taken by electronic device.

The CHAIRMAN. A quorum of the
Committee of the Whole has not
appeared.

The Chalr announces that a regular
quorum call will not commence,

Members who have not already re-
sponded under the noticed quorum call
will have & minilmum of 156 minutes to

record their presence, The call will be
taken by electronic device.

The call was taken by electronic de-
vice, and the following Members failed
to respond:

. [Roll No. 559]
Hansen

Andrews, N.C. Rees

Ashbrook Harrington Riegle
AuCoin Hébert Roe

Badillo Heckler, Mass. Rostenkowski
Boggs Heinz Ruppe
Brown, Mich. Helstoski Santini
Cederherg Hinshaw Scheuer
Chisholm Holland Shuster
Clay Jarman Sisk
Cochran Jones, Ala. Stanton,
Collins, I11. Jones, N.C. James V.
Conyers Jones, Tenn, Steed
Dellums Karth Steiger, Ariz.
Dent Kemp Stephens
Derrick Landrum Stratton
Derwinski Litton Stuckey
Diggs McDade Sullivan
Dingell Mathis Symington
Downing, Vva. Murphy, NY. Udall.
Drinan Nowak Vander Veen
Esch O’'Hara Wampler
Evans, Colo. O'Neill Wiggins
Evans, Ind. Patterson, ‘Wilson, C. H.
Evins, Tenn. Calif, Wilson, Tex.
Fascell Peyser Voung, Alaska
Fountain Pike Zeferetti
Fraser Radlshack

Gaydos Randall

Accordingly the Committee rose; and
the Speaker having resumed the Chalr,
Mrs. Burke of California, Chairman of
the Committee of the Whole House on
the State of the Union, reported that
that committee, having had under con-
sideration the bill H.R. 11656, and find-
ing itself without & quorum, she had di-
rected the Members to record their pres-
ence by electronic device, whereupon 352
Members recorded thelr presence, a quo-
rum, and she submitted herewith the
names of the absentees to be spread upon
the journal.

The Committee resumed its sitting.

The CHAIRMAN. The gentleman from
Texas (Mr. Brooxs) is recognized for 5
minutes.

(Mr. BROOKS asked and was given
permission to revise and extend his
remarks.) - .

Mr. BROOKS. Madam Chairman, I
rise in support of the amendment offered
by the gentleman from Florida (Mr.
FasceLL) to the amendment in the nature
of a substitute offerea by the gentleman
from Alabama (Mr. Frowers) which
amendment would require that the agen-
cles seeking to cut out language or delete
it in one form or another, to give a writ-
ten explanation on why they cut it out
and .any statutes that are sald to give
them that authority.

The amendment Is simple logie. If
material is deleted from a transcript,
some Indication of the reason and the
authority for the deletion should- be
stated and can be stated without any
difficulty.

A blank space is going to be meaning-
less and confusing. It will cause more
problems for the agency than a state-
ment of the authority for the deletion
would. The amendment is a compromise
from the original language. The original
bill provided for a summary or & para-
phrase of that material. The Committee
on Government Operations reduced that
to a simple citation of the reason for
the deletion. The citation of the author-

Aty for the deletion certainly is not oner-
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ous. It will not reveal any confidential
information.

Madéam Chairman, I support the
amendment offered by the gentleman
from Floride as a very reasonable and
worthwhile compromise.

The CHAIRMAN. The time of the gen-
tleman has expired.

Mr. FLOWERS. Madam Chairman, I
move to strike the requisite number of
words, and I rise in opposition to the
amendment.

(Mr. FLOWERS asked and was given
permission to revise and extend his re-
marks.)

Mr. FLOWERS. Madam Chairman, 1

" do not think that this amendment and

the subject matter we are dealing with
here are as important as some of the
other- things we are going to .deal with
later on, on which there will be amend-
ments to this legislation. However, T am
constrained to oppose it.

The Committee on the Judiciary struck
this provision, because it was our con-
sidered judgment that it did amount to
an onerous task to foster off on these
agencies, in addition to all of the other

_things we are putting into this legisla-

tion, if we require them to offer an ex-
planation of the reasons for the deletion
and the statutory authority. This could
in effect amount to about the same thing
as a summary, thereby giving rise to
placing in the transcript the same in-
formation that would be the reason for
their deleting the subJect matter in the
first place.

The full transcript will still be avail-
able for the judge, and we do not think
there is any real reason for requiring the
additionsal effort, the additionial work on
the part of rather high level people in
these agencies and departments There-
fore, we did not thmk this provision was
Necessary.

Madam Chairman, I urge my col-

leagues to vote “no” on this amendment.

Mrs. FENWICK. Madam Chairman,
will the gentleman yield?

Mr. FLOWERS. I yield to the gentle-
woman from New Jersey.

Mrs. FENWICK. I thank the gentle-
man for ylelding.

I would like to ask a question. My
trouble with. this amendment is the
definition of the word “explanation.”
Perhaps I should address this question
to our .colleague, the gentleman from
Florida.

Mr. PASCELL. Madam Chairman, will ~

the gentleman yield?

Mr. FLOWERS. I yield to the gentle-
man from Florida.

Mr. FASCELL. 1 thank you for yield-
ing.

I will be delighted to answer .the ques-

ktion of the gentlewoman. The explana-

tion that is required would be that what-
ever the deletion is, it is within the
statutory exemption, for example, be-
cause- the testimony hereln deleted
might adversely affect the national se-
curity, or the national economy, or affect
the rights or life of an individual, and
it requires a citation of the statute of
that authority. It does not require a sum-
mary or a paraphrasing of the testimony.

Mrs. FENWICK. If the gentleman will
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«ieid furcher, am I correct in saying,
."mn. thit the explanation could be as
rief as. "national security,” “the na-
tional economy,” “the welfare of the
masses.” or something of that kind, cit-
gsection (e)?

r. PFASCELL. If the gentleman will
vicitl further. the gentlewoman from
Hew Jersey Is absolutely correct. The
iy Lidng one would have to add to it
5 e statutorv citation.

irs. FENWICK. Subsection

Mr. FASCELL, That is right.

Mr. SEBERLING. Madam Chairman.
I move strike the last word.

if phe senilewoman from New Jersey
wisuld fouk at the supplemental views of
six of the members of the Committee on
tite Judiciary. inciuding this member—
u@nd thers are four printings of the sup-
slementai views, but they are all basical-
Ly identics i—she would find that we make
noovery ciear distinction between sum-
maries, which is what was deleted by the
Committes on Government Operations.
el expuanations and citations of au-
shority, wiiich is what was deleted by the
{rommittes on the Judiclary-—in my view
& mistaken deletion.

i stroncly support the Fascell amend-
menlh ana regret that the majority of
my coileazues on the Judiciary Commit-
tae took tae step of deleting it.

Mr. KINDNESS. Madam Chairman, I
move to strike the last word.

Madam Chairman. I rise in sirong op-
sosition 10 the ameridment and I will
vieid 1 @ moment to my coileague, the
sentleman from New York (Mr. HORTON),
swho will also fill Members in on the rea-
ions for the opposition.

it is important to learn what we are
doing is sutting the exemptions to the
iili, in at least some cases. The exemp-
iions to ine bill relating to the national
ccurity ond trade secrets and matters
of thai serct are in there for a good pur-
i:ose and they are supported by the over-
wihelming majority I am sure of the
Members of the House and certainly of
vhie other body.

“We reconige the need for some mate-
rials not being disclosed publicly. This
amendment in the case, for example, of
the Federal Reserve Board or the Securi-
iies and Exchange Commission, if it re-
ryived disclosure in the way this amend-
mené provoses, would give all the infor-
mation thiat is necessary to a highly so-
nulhtlcatfl{l group of people who follow
whng is going on in the SEC or the FRB.
Hooin eflect this amendment would re-
iasve poars of the effectiveness of those
nxempiions. I would urge a “no” vote
(3 g.rwnelmmg]y against this amendment.

I yield now to the gentleman from
rlew York (Mr. HorTON)

e, HORTON. Madam Chairman, I
thank the gentleman for vielding.
I nava stready addressed myself to this
maondment and expressed my opposition
wo ik, but L would like to point out to the
Members that the amendment that has
teen offered is to restore language that
was in the Government Operations Com-
mittee bill. Subsequent to the action by
the Government Operations Committee
the bill was referred sequentially to the
Judiciary Committee. We just heard the
chairman of the subcommittee that

(c)?

3,

handled this bill for the Judiciary Sub-
committes indicate that they had this
matter before them and that they decided
to remove this language because for all
practical ourposes it made the Freedom
of Inforr.a:tion Act deletions or exemp-
tions mor.:. They are not efTective if this
amendme:it goes through. -

For all practical purposes. if there is
a reason (or closing a meeting and one
has to exniain the reason for those dele-
tions when the report is made or when
there is © deletion or when a summary
is made :vailable to the public, that is
going to niean to those sophisticates who
know whi:t is involved in chai meeting,
exactly what occurred.

I think this is a devastating amend-
ment as fiir as the ability of these agen-
cies to delzte material. On the one hand
we say undar the Freedom of Information
Act they can exemnt or delete material
hefore making it public and then on the
other hard we turn around and say if
they do delete when they make the tran-
seript puhlic then they have to give the
reasons tor it, so that is tantamount to
removing whataver exemptions they
might have,

Some o! these regulatory agencies have
some verv sensitive matlers that relate
to econorrics and national security and
financial :natters that cught not be re-
leased.

So I hnpe my collearnies will oppose
this amern.iment and vote it down.

The CHAIRMAN. The question is on
the amendment offered by the gentleman
from Florida (Mr. Fasceirn) to the
amendment In the nature of a substi-
tute offersd by the gentleman from Ala-
bama (Mr. PFLOWERS).

RECORDED Yt "E

Ms. ABZUG. Madam Chairman, I de-
mand a recorded vote.

A recorded vote was ordered.

The vois was taken by electronic de-
vice, and there were—aves 232, noes 168,
niot voting 32, as follows:

{Roll No. 550}
AYES—232

Abzug Carney ying, Tenn.
Adams Carr ¥ary
Addabbo Chappell Fascell
Alexander Chisholm Fenwick
Allen Clancy Fisher
Ambro. Cieveland Fithian
Anderson, Cohen Flood

Calif. Collins. T11. Florio
Andrews, M <. Conte foley
Annunzio Conyers rord, Mich.
Aspin Corman Ford, Tenn.
Badillo Cornell Fraser
Bafalis Catter Fuqus
Baldus Crane iaydos
Baucus Amours Glaimo
Bauman Daniels, N.J. {ibbons
Beard, R.I. Davis {rilman
Bedell de la Garza Lionzales
Bennett Delaney Larassiey
Nerpland Dellums Graen
Biaggl Derrick Haley
Bingham Derwinski Hail, 1il,
Blanchard Diggs Finil, Tex.
Bloain Dingell itlamiiton
Boiand Dodd Hanley
Bolling Downey, N.¥. Hannaford
Bonker Drinan Harkin
Brademad Duncan. Oregz.  Harrington
Brinkley du Pont Harris
Brodhead Barly Hawking
Brooks Eckhardt Hayes, Ind.
Brown, Cal.i. Edgar Hays, Ohio
Burke, Cali!. Bdwards, Caiir. Hechler, W. Va,
Burke, Mass.  Eilberg Heckler, Mass,
Burlison, Mo, Emery Heing
Burton, John Evans, Colo. Hicks
Burton, Phiilip Evans, Ind. Holland

ey

oltzman
oward
Iwe
ughes
icobs
sifords

T nretite

- ahnenn, Calif
yhnson, Colo.

ey L v

ikt

va g

Sk tmgia?t o

Rl R R e

2 udu

Iezvmskv
uEvVA
‘dler,
inety,
‘inish
ink
apchield, Ml
‘onklay
‘offett

Calaf.

‘worhead, Pa.

ndpne

.-nderson, 11,
. udrcws

G b et Rk

¥ urleson, ex.

e

T

[P )

o,

N R N S Rur ey P

reaux
reckinridge
rcomfield
rown., Mich.
rown, Ohio
royhill
ichanan
urgener
irke. Fla

dbler

Tron

arter
sderberg
.ausen,
Tinn H.
‘awson, Del
schran
slins, Tex.
amahle
ynlan
yughlin
aniel, Dan
iniel, R.W.
anielizon
a2vine
ickinson
awning, Va.

unecan, Tenn.

1wards, Ala.
nglish
rlenbhorn
shleman
ndley
ish
awers
ynt
srsythe
renzel
rey
‘inn
oldwater
asodling
radison
ude

* shbrook

2Coin
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Mosher Sc-hroeder
Moss Seiberiing
Mottl Sharp
Murphy, T11. Shipley
Murph: . N.Y. Simon
Neal Smith, Iowa
Nedzi Solarz
Nix Spellman
Nolan Staggers
Nuwak sStanton,
Oberstar James V.
Obey Stark
outinger Steelman
Passman Stokes
Patierson, Studds
Calif Symms
Paul Thompson
Pepper ‘Thornton
Perkin- Traxler
Pirkle Tsongas
Pike Udall
Pressier ullman
Preyer Van Deerlin
Price Vander Veen
Rangel Vanik
Reuss Vigorito
Tichmeud Waxman
Rinalda Weaver
Rodino Whalen
togers White
Roncaiio Wirth
Rooney Wolff
Rose Wright
Rosenthal Wydler
Roush Wylie
Royhal Yates
Russo Yatron
wyan Young, ¥Fla.
St Germain Young, Ga.
Santini Young, Tex.
Sarbanes
Scheuer
NOES—168
Guyer Muriha
Hagedorn Myers, Ind.
Hammer= Myers, Pa.
schmidt Natcher
Harsha Nichols
Hébert O’Brien
Hefner Patten, N.J.
Hender=zon Pattison, N.Y.
Hightower Pettis
Hillis Poage
Holt Pritchard
Horton Quie
Hubbard Quillen
Hungate Railsback
Hutchinson Randall
Hyde Rees
Ichord Regula
Jarman Rhodes
Johnson, Pa. Risenhoover
Jones, N.C. Roberts
Jones, Okla. Robinson
Kasten Rousselot
Kazen Runnels
Kemp Ruppe
Ketchum Sarasin
Kindness Satterfield
Krueger Schneebeli
LaFalce Schulze
Lagomursino . Sebelius
Latta Shriver
Lloyd, Tenn. Shuster
Lott Sikes
Lujan Skubitz
Lundine Slack
MceClory Smith. Nebr.
McCloskey Snyder
MeCollister Spence
MoCormack Stanton,
McDade J, Willlam
MecDonald Steed
McEwen Steiger, Wis.
McFall Stephens
McKinney Talcott
Madigan Taylor, Mo.
Mahon Taylor, N.C.
Martin Teague
Mazzol: Thone
Michel Treen
Milford Vander Jagt
Miller, Ohio Waggonner
Mills Walsh
Mitche!l, N.Y. Whitehurst
Mollohun Whitten
Montgomery  Wilson, Bob
Moore Winn
Moorhead, Young, Alaska
Calif. Zablocki
Morgan
NOT VOTING—32
Clay Esch
Dent Fountain
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Hansen O’'Hara Stuckey
Helstoski O’Neill Sullivan
Hinshaw Peyser Symington
Jones, Ala. Riegle Wampler
Jones, Teni. Roe Wiggins
Karth Rostenkowskl Wilson, C. H.
Landrum Sisk Wilson, Tex.
Leggett Steiger, Ariz, Zeferetti
Litton Stratton

The Clerk announced the following
pairs:

On this vote:

Mr. O’Neill for, with Mr, Landrum against.

Mr. Dent for, with Mr. Steiger of Arizong
against.

Mr. Helstoski
against. .

Mr. Zeferettl for, with Mr. Wiggins against.

Mr. Rostenkowski for, with Mr. Fountain
against.

Mr. Symington for, with Mr. Ashbrook
against.

Mr. Charles H. Wilson of California for,
with Mr. Hansen against.

Messrs. DERWINSKI, BAUMAN,
SYMMS, and SHIPLEY changed their
vote from “no” to “aye.”

Mr. RANDALL changed his vote from
”aye" tO “no.”

So the amendment to the amendment

_in the nature of a substitute was agreed
to.

The result of the vote was announced
as above recorded.

AMENDMENT OFFERED BY MR. HORTON TO THE
AMENDMENT IN THE NATURE OF A SUBSTI-
TUTE OFFERED BY MR. FLOWERS
Mr. HORTON. Madam Chairman, I

offer an amendment to the amendment

in the nature of a substitute.

The Clerk read as follows:

Amendment offered by Mr. HortoN to the
amendment in the nature of a substitute
offered by Mr. FLowERs: Page 3, strike lines
3 through 9 and insert:

“(2) the term ‘meeting’ means a gathering
to jointly conduct or dispose of agency busi-
ness by two or more, but at least the num-
per of individual agency members required
to take action on behalf of the agency, but
does not include gatherings required or per-
mitted by subsection (d); and”

Mr. HORTON. Madam Chairman, this
amendment would bring the definition of
meeting in line with the realities of life.

As now written, the definition would
mean that telephone conversations and
gatherings of agency members at social
events, on a golf course or elsewhere
would be covered by the act if any men-
tion of agency business was made in in-
formal conversation. It makes the deci-
sion as to whether there will be a meet-
ing dependent on what occurs at the
meeting. The impracticability of subject-
ing such a broadly defined gathering to
prior public announcement, to the open
meeting requirement, to the requirement
for a formal voté for meeting closing and
to the verbatim transcript requirement
can only have the effect of restricting
the right of assembly and free speech of
public officials without any correspond-
ing benefit to the public at large. This
is a patently ridiculous requirement, be-
cause it does not limit the application of
the act to meetings or gatherings called
for the purpose of agency business.

The Senate-passed bill defines a meet-
ing as “the deliberations of at least the
number of Individual agency members
required to take action on behalf of the
agency where such deliberations concern

for, with Mr. Wampler

the joint conduct or disposition of offi-
cial agency business.” The House Gov-
ernment Operations Committee bill omits
the word “official” from the definition
of meetings. 'This omission immediately
broadens the range of member conver-
sations which must be covered by the
procedural requirements of the bill. The
report on the bill specifically states that
“the conduct of agency business is in-
tended to include not just the formal
decisionmaking or voting, but all dis-
cussion relating to the business of an
agency.” Then, the House Judiciary
Committee set forth-a third definition
of meeting which in turn differs from
the wording recommended by the Judi-
ciary Subcommittee which considered
the bill.

It is not easy to strike a balance be-
tween the various public interests to be
served, but we have a special respon-
sibility - to enact responsible legislation
which will promote greater openness in
Government at the same time that it is
not unnecessarily burdensome and does
not unnecessarily hinder public officials
from carrying out their responsibilities.

My amendment would restore the lan-
guage adopted by the Subcommittee on
Administrative Law and Governmental

" Relations by a 5-to-0 vote and would

make it.clear that a meeting, within the
terms of this bill, should be limited to a
“gathering” of agency members in a sin-
gle physical location for the purpose of
conducting agency business.

I appeal to my colleagues to consider
this amendment on its merits and urge
its adoption.

Mr. BROOKS. Madam Chairman, I
rise in opposition to the amendment.

The definition in the bill is designed
to cover any situation in which the num-
ber of agency members required to take
action do, in fact, discuss or conduct
agency business. The amendment of the
gentleman from New York would require
that the members physically gather to-
gether with the express intention of con-~
ducting business.

It is easy to see how an agency could
avoid the requirements of the billif the
amendment were adopted. The agency

" members would simply get on the tele-

phone in a series of calls, or in a confer-
ence call, and their discussions or any
results from them, would not have to be
made public. ’

The amendment also requires that the
gathering be for the express purpose of
conducting business. So all they have to
do is plan a nice social evening—say a
birthday celebration for one of the mem-
bers——and if they happen to talk busi-
ness over the drinks and dinner, well,
that just would not be covered.

What we want to reach in this bill are
the deliberations of agency members re-
lating to agency business. The definition
in the bill accomplishes this. The amend-
ment of the gentleman from New York
would open a huge loophole and I urge
its defeat.

Mr. McCLOSKEY. Madam Chairman,
I rise in support of the amendment.

(Mr. McCLOSKEY asked and was
given permission to revise and extend his
remarks.)

Mr. McCLOSKEY. Madam Chairman,

H 7889

T would like to direct the attention of
the House to the definition of the term
“meeting,” which we seek to change in
this amendment.

The term “‘meeting”
quote:

An assembly or simultaneous communica-
tion concerning the joint conduct or disposi-
tion of agency business by two or more, but
at least the number of individual agency
members required to take action on behalf of
the agencey, * * *

Madam Chairman, what that pre-
cludes is the casual meeting of people at

means, and I

_ breakfast or at lunch or elsewhere to

discuss any action which may later be
taken at the formal meeting of the board.

If two members, for example, of the
Securities and Exchange Commission,
who, by their rules, are impowered to
take action, could meet at breakfast to
discuss, even in the most casual way,

‘what they might later take up in a for-

mal meeting with the other members,
they would be required to-be subject to a
civil or cther penalty by holding that
meeting without holding it in abeyance
for 1 day to announce that they were
going to have a closed meeting. They
would be subject to penalty because they
have no transeription of that meeting.

Madam Chairman, this bill in front of
us today purports to bring to the Federal
Government the same kind of sunshine
requirements which have been widely
adopted by most of the enlightened
States of this Union, including Cali-
fornia, with California’s Brown Act,
which requires public meetings.

The California law, however, makes no
requirement that two State legislators
who sit on the same committee to act on
committee business could not discuss
that business if they met casually.

Take the subcommittee which pre-
sented this bill and whose chairman is .
the gentléwoman from New York (Ms.-
Apzue) and on which. we have seven
members, If four of us should meet here
in the well of the House to discuss how
we could get the rest of the subcommit-
tee to go up to a room to get a quorum,
as we have done, so as to pass a bill, that
meeting would be illegal because we had
not held a public meeting in advance
voting to meet in private.

All we do in this bill is to seek to retain
good balance between good government
and open government, We are reacting
as we did in the Freedom of Information
Act, and others, because of excessive
abuses of secrecy by the executive
branch. And obviously the attention of
the public that has been focused on that
problem will not bring people into the
Government and these commissions in
the future. I would suggest the question
to the Members that if any one of us
were asked to serve on such_a commis-
sion in the future, would we want to sub-

RS

- ject ourselves to that role if we could not

casually discuss a matter that we were
ultimately going to act upon with one of
our colleagues? That is the effect of the
bill as presently written.

Madam Chairwoman, I submit that
the amendment should be adopted so as
to strike a proper balance between open
meetings and the conduct of good gov-
ernment.
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Ms. ABZUG. Madam Chairman, I move
to sirike the requisite number of words
and I rise in opposition to the amend-
ment oitered by the gentleman from New
York (3Mr. HorToN) to the amendment in
the nasure of a substitute offered by the
ciltiernan trom Alabama (Mr. Frow-

ER3).

ked and was given per-
to revise and extend her
721G addressed the Committee.
ks will appear hereafter in the
ns of Remarks.1

VHATRMAN. The question is on
e arendment offered by the gentle-
wan [frrm New Vork (Mr. HorTON), to
the nmendment in the nature of a sub-
stituie offersed bv the gentleman from
Alabama (Mr Frowsers).

The suestion was taken: and the
Chairman annnunced that the noes ap-
peared :0 have it

iler re

bExtens
Thies

i RLGED VOTE
Mr. HORTON. Madam Chairman, I
demanc a recorded vote.
A recorded vote was ordered.
The vote was taken by electronic de-
vice, and there were—ayes 204, noes 180,
not voting 48, as follows:

{Holl No. 561]

AYES—204

Abdunor Toley McaCollister
Adams Forsythe McCormack
Anderson [Il.  Frenzel McDade
Andrews, N.C. Frey McDonald
Andrews. Gaydos McEwen

N. Dak. Ginn McKay
Archer Goldwater McKinney
Armstronz Gonzalez Madden
Ashbrook Goodling Madigan
Bauman Gradison Mahon
Beard, Tenn. Cirassley Mann
Bedell Guyer Martin
Bell Hagedorn Mathis
Bergland Haley Melcher
Biester Hall, Tex, Michel
Boggs Hammer- Milford
Bowen schmidt Miller, Ohio
Breaux Hanley Mills
Brinkley Harris Mitchell, N.Y.
Broomiield Harsha Mbollohan
Brown, Mich., Heébert Montgomery
Broyhill Heckler, Mass. Moore
Buchanan Hefner Moorhead,
Burgener Henderson Calif.
Burke, Fia. Hightower Mosher
Burleson, Tex. Hillis Murtha
Butler Holiand Myers, Ind.
Byron Holt Myers, Pa.
Carter Horton Natcher
Cederbers Hubbard O’Brien
Chappell Hutchinson Passman
Clausen. Hyde Patten, N.J.

Don H. Ichord Paul
Clawson, Del Jacobs Pepper
Cochran Jarman Pettis
Cohen Jeffords Poage
Tollins. Tex. Johnson, Colo. Quie
Conable Johnson, Pa., Quillen
Conlan Jones, N,C. Railsback
Coughlin Jones, Okla. Rees
Crane Kasten Regula
Daniel, Dan Kazen Rhodes
Daniel, R. W. Kelly Roberts
de la Garza Kemp ™ Robinson
Derrick Ketchum Roush
Derwinsii Kindness Rousselof
Devine Krebs Runnels
Dickinson LaFalce Ruppe
Downing, va. Lagomarsino Ryan
Duncan. Tenn. Latta Sarasin
du Pont Lent Satterfield
#dwards. Ala. Levitas Schneebeli
Erlenborn Llovyd, Calif. Schulze
Fishleman L.iovd,. Tenn. Sebelius
Evans, Colo. Long, Md. Shriver
Kvans, Ind. Lott Shuster
Fenwick Lujan Sikes
findley Lundine Skubitz
ish MeClory Slack
tlynt McCloskey Smith, Iowa
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Smith, Nebr.  Taylor, Mo. ‘Whitehurst
Snyder Taylor, N.C. Whitten
Spence Teague Wilson, Bob
Stanton. Thone Winn

J. William Treen Wright
Steed Van Deerlirn: Wydler
Steiger, Wis. Vander ; Wylie

. Stephens Wagpor Young, Alaska
Symms Walsh Vorng, Tew
Talcott; Whiie
NOFS—.18n

Abzng Foager!l i
Addabhn Figher MNoinn
Alexande PFithian Nowak
Allen Flaod Oherstar
Ambrao Florio Obey
Andersor: Fiowers Patterson,

Calif. Ford Moo Calif.
Annunzy . Ford, Ternu.. Fattison, N.Y.
Aspin Fraser Perking
Badillo Fuaua Pick e
Bafalis Gibbons Pike
Baldus Gilman Fressler
Baucus Green Freyer
Beard. R - Gude Frice
Bennett Hall. Tl Pritchard
Hevill Hamilton Rancdall
Biaggi Hannafor i Eangel
Bingham Harkin Reuss
Blanchar: Harringnnn Richmond
Blouin Hawkins Einaldo
Roland Hayes, Ind. Risenhoover
Bolling Hays, Ohin Eodino
Bonker Hechler. W Va. Rogers
Bradems = Heinz Eoncalio
Breckinri-ive  Hicks Rooney
Brooks Holtzmarn Rose
Brown, Cuaiif. Howard Roybal
Burke, Cuiif. Howe Russo
Burke, Ma ss. Hughes St Germain
Burlison. Mo. Hungate Santini
Burton, John  Johnson, Ca'if Sarbanes
Burton, Phullip Jordan Scheuer
Carney Kastenmeter  Schroeder
Carr Keys Seiberling
Chisholm Koch Shipley
Clancy Lehman Simon
Cleveland Long, La. Solarz
Collins, Il McFall Spellman
Conte McHugh Stanton,
Conyers Matsunaga James V,
Corman Mazzoli Stark
Cornell Meeds Steelman
Cotter Metcalfe Stokes
D’'Amours Meyner Studds
Daniels, N J. Mezvinsky Thompson
Danielson Mikva Thornton
Davis Miller, Calif.  Traxler
Delaney Mineta Tsongas
Dellums Minish Udall
Diggs Mink Vander Veen
Dodd Mitchell, Md, Vanik
Downey, N.Y. Moakley Vigorito
Drinan Moffett ‘Waxman
Duncan, Oreg. Morgan Weaver
Early Moss Whalen

gar Mottl Wilson, Tex.
Edwards, Calif. Murphy, IlL. Wolff
Eilberg Murphy, N.Y. Yates
Emery Neal Yatron
English Nedzi Young, Fla,
Fary Nichols Zablocki

NOT VOTING~-48

Ashley Jones, Ala. Rostenkowski
AuCoin Jones, Tenn. Sharp
Brodhead Karth Sisk
Brown, Oh:o Krueger Staggers
Clay Landrum Steiger, Ariz,
Dent Leggett Stratton
Dingell Litton Stuckey
Eckhardt Maguire Sullivan
Esch Moorhead, Pa. Symington
Evins, Ten:i. O’Hara Ullman
Fountain O’Neill ‘Wampler
Giaimo Ottinger Wiggins
Hansen Peyser Wilson, C. H.
Helstoski Riegle Wirth
Hinshaw Roe Young, Ga.
Jenrette Rosenthal Zeferetti

The Clerk announceé¢ the following
pairs:

On this vote:

Mr. Jones of Tennessee for, with Mr. O’Nelll

agalnst.

Mr. Jenrette for, with Mr. Dent against.

Mr.
against.

Landrum for.

with

Mr. Zeferetti

Mr. Evins of Tennessee for, with Mr. Moor-

head of Pennsylvania against.
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Mr, Stuckey for, with Mr. Rostenkowski
against.

Mr. Fountain for, with Mr. Staggers against.

Mr. Hansen for, with Mr. Rosenthal against.

Mr. Stelger of Arizona for, with Mr, Sym-
ington against.

Mr. Wampler for, with Mr. Charles H.
Wilson of California against.

Iir. Wiggins for, with Mr. Sisk against.

So the amendment to the amendment
in the nature of a substitute was agreed
to.

The result of the vote was announced
as above recorded.

AMENDMENT OFFRERED BY MR, HORTON TO THE
AMENDMENT IN THE NATURE OF A SUBSTITUTE
OYFERED BY MR. PLOWERS
Mr. HORTON. Madam Chairman, I

offer an amendment to the amendment

in the nature of a substitute.

The Clerk read as follows:

Amendment offered by Mr. HorTtoN to-the
amendment in the nature of a substitute
offered by Mr. FLowERS: On page 9, line 23
through paze 11, line 2, strike subsection
(f) (1) and insert the following:

“(f) (1) Fur every meeting closed pursuant
to paragraphs (1) through {10) of subsec-
tion (c). the General Counsel or chief legal
olficer of the agency shall publicly certify
that, in his opinion, the meeting may be
~losed to the public and shall state the rele-
vant exemptive provision. A copy of such
certification, together with a statement from
ihe presiding officer of the meeting setting
forth the date, time and place of the meet-
ing, the persons present, the generic subject
matter of the discussion at the meeting, and
the actions taken, shall be incorporated into
minutes retained by the agency.”

On page 13, lines 2 and 3, strike “a tran-
seript or electronic recording” and insert
“the minutes”. .

On page 13, line 10, strike “transecript «
zlectronic recording” and insert “minutes”.

On page 15; lines 1 and 2, strike “tran-
seripts or electronic recordings” and insert
“minutes”,

On page 15, Mnes 4 and 5, strike “tran-
scripts and electronic recordings” and in-
sert “minutes”.

On page 15, line 13, strike “transcripts or
~lectronic recordings” and insert *minutes”,

Mr. HORTON.. Madam Chairman,
this amendment would delete the verba-
tim transcript requirement of the bill
and replace it with a requirement that
minutes be kept of each closed meeting
and retained by the Agency.

The bill now requires that a verbatim
recording or transcript be made of every
meeting which 1s legally closed under
the narrow exemptions contained in the
act. )

As presently written, this is the most
onerous and contradictory provision in
the bill. The bill seeks on the one hand
to guard against the potential havoe of
unrestricted public exposure of agency
deliberations by providing 10 exemp-
tions from the requirement for open
meetings, but on the other hand it ef-
fectively destroys the protection pro-
.ided by closed meetings by requiring
. verbatim transcript which could later
irad to public disclosure.

The provision defeats the very pur-
o0se of the Freedom of Information Act
und the Federal Privacy Act, which
riroperly recognize the need to keep cer-
1ain categories of information from pre-
mature or damaging publication.

Thus agency meetings held to hear
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preliminary staff reports on SEC stock
fraud investigations, Federal Reserve
Board bank examination activities, FTC
antitrust investigations, Civil Service
Commission disciplinary actions, and a
host of similarly sensitive situations
would be subject to publication of edited
verbatim transcripts. No seasoned re-
porter or counsel for an affected party
* would have much trouble piecing to-
gether what an agency was up to if this
procedure is required in the bill.

Proponents of the sunshine legislation
repeatedly state that the bill’s transcript
requirements are essential to provide
effective judicial review of agency action
in closed meetings. It is my belief, which
is shared by others, that this is not the
case. The discovery proceedings avail-
able to the U.S. district courts do not de-
pend upon the availability of verbatim
transcripts or electronic recordings of
agency meetings. Deputy Attorney Gen-
eral Harold R. Tyler, Jr., a former Fed-
eral judge (D.C., 8.D., N.Y.), described
the transcript provision in testimony
before the House Government Opera-
tions Committee as “undoubtediy the
most wasteful provision in the bill.” He
noted that—

A transcript is not needed to secure Ju-
dicial review of an improper closure, any
more than it is needed to secure judicial re-
view of other improper agency action. Any
court can reguire the agency to supply an
affidavit, under oath, as to what was dis-
cussed.,

The transcript provision will be highly

expensive to implement in terms of
actual costs and time of agency members.
It will result in ‘voluminous paperwork
and unnecessary accumulation of highly

sensitive documents. It will be a con-

stant source of litigation and an ever-
present source of conjecture and specu-
lation.

Moreover, the key sponsors of this hill
stated from the outset that the sunshine
bill is based on the experience of State
sunshine laws, However, not a usingle
State sunshine or open meetings law cori-
tains any requirement for verbatim
transcripts. This provision is strictly an
invention of the bill’s sponisors and sup-
porters at the Federal level.

I see no reason for the Federal Gov-
ernment to take such unprecedented
action.

I see no reason why this provision
should be maintained in the legislation
we are considering and urge support for
my amendment which would delete the
verbatim transcript requirement and re-
place it with a reguirement that minutes
be kept of each closed meeting and re-
tained by the agency. Such minutes
would obviously be available for sub-
pena and in camera examination in any
court action brought to determine
whether the open meeting provision of
the sunshine law has been violated.
Therefore, eliminating the transcript re-
quirement would in no way weaken the
cnforceability of the open meeting pro-
visions.

I urge the adoption of my amendment.
_ The CHAIRMAN. The time of the gen-
tleman from New York (Mr. HoORTON)
has expired.

CONGRESSIONAL RECORD — HOUSE

(By unanimous consent, Mr. HorToN
was allowed to proceed for 2 additional
minutes.)

Mr. PEPPER. Madam Chairman, will
the gentleman yield?

Mr, HORTON. I yield to the gentleman
from Florida.

Mr. PEPPER. I thank the gentleman
for yielding.

Does the amendment offered by the

able gentleman cover anything other
than the Federal Reserve Board?
- Mr, HORTON. It covers all agencies.
What it does is to remove the restrictions
of a verbatim transcript, and it also
cavers the Federal Reserve Board.

Mr. PEPPER. If the gentleman will
yield further, does the able gentleman
propose to offer another amendment
limiting his amendment only to the Fed-~
eral Reserve Board?

Mr. HORTON. I would not offer that
if this carries, and I would hope that
this amendment carries because it would
cover the Federal Reserve Board, the
SEC, and any other agency as defined in
this title.

Ms. ABZUG. Madam Chairman, I move
to strike the last word.

(Ms. ABZUG asked and was given per~
mission to revise and extend her re-~
marks.)

Ms. ABZUG. Madam Chairman, I rise
in opposition to the amendment, which
has beeh rejected by both subcommit~
tees and both full committees that have

" considered this legislation. H.R. 11656

generally requires that a franscript or
electronic recording be kept of each
closed meeting. In recognition of the fact
that some agencies have a high volume

-of ordinary adjudicatory proceedings,

transcripts. are not required for closed
meetings that discuss such proceedings
or civil actions in which the agency is
involved.

Under the scheme of this legislation,
the existence of a transcript of a closed
meeting has two critical functions. Pirst,
a meeting closed with the reasonable ex-
pectation that exempt material will be
discussed will in many instances turn
out to have little or no such discussion.
The existence of a transcript or elec-
tronic recording will permit the agency
to make public those portions of the dis-
cussion that do not contain exempt in-
formation.

Second, the existence of a transcript
is the primary potential remedy for a
litigant who proves to a court that a
neeting was unlawfully closed. Since any
court ruling will almost always come long
after the meeting is held, and since a
plaintiff suing only under this act will
not be able to overturn the substantive
action taken at an unlawfully closed
meeting, what remedy has he other than
to have the transcripts made available
to him? I note in this connection that al-
though the judicial review provisions of
this legislation permit the court to make
the transcript public if the meeting was
unlawfully closed, the court would not
disclose discrete items contained within
such a transcript which are themselves
of an exempt character. For example, if
a meeting were closed because of a pur-
ported discussion of trade secrets and a
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court later ruled that the agency did not
have a proper basis for this closing, the
court would not release the small por-
tion of the transcript that contained a
reference to some irrelevant personal
proclivity of an individual who was the
subject of the discussion, since that
would be protected by the bill’s personal
privacy exemption.

As for the fact that few, if any States
require transcripts, it should he noted
that 24 of the 49 State open meeting
statutes provide criminal penalties for
violations, 2 more impose civil penal-
ties, and 19 render the substantive ac-
tion taken at an unlawfully closed meet-
ing void or voidable. None of these sanc-
tions is available under this bill, leav-
ing the possible disclosure of the tran-
script as the only remedy for an im-
proper closing.

On the question of cost, given the fact
that most meetings are supposed to be
open under this legislation, there should
not be all that many transcripts to keep.
The Congressional Budget Office, both
House committees that have considered
the bill, and the Senate Government Op-
erations Committee have all estimated
that the average annual cost of this leg-
islation will be less than $3,000 for each
covered agency. .

This amendment would remove the
only enforcement remedy contained in
the open meeting provisions of the sun-
shine bill, and I urge its rejection.

Mr. McCLOSKEY. Madam Chairman,
I rise in support of the amendment.

(Mr. McCLOSKEY asked and was giv-
en permission to revise and extend his
remarks.)

Mr. McCLOSKEY. Madam Chairman,
there are two aspects that the chairman
of the subcommittee, the gentlewoman
from New York (Ms. ABzUG) pointed out.
She- spoke of litigation, and it is quite
clear that unless this amendment is
adopted, this legislation provides a great
case for legislation against the Federal
Government in nhearly every matter in
which the Government operates, be-
cause of the lure of obtaining and making
public information on the private meet-
ings that are held on the subjects we
have exempted, including national se-
curity matters, personnel matters, patent
matters, and matters which may en-
danger the stability of financial institu-
tions. The very reason why we should
hold these matters private is to accom-
plish competent government in these
fields.

When the gentlewoman speaks of liti-
gation, I think we can see basically the
reason why this section is in the bill.
It is to permit additional lmgatlon
against the Government.

We have seen much litigation in both
the Privacy Act and the Freedom of In-
formaiton Act, which are still in a shake--
down process to see whether the bene-
fits of those.acts do not impose an undue
burden on the Government. We have
seen immense litigation in these areas.

I suggest that this verbatim transcript
requirement, which is not found in any
State law in this country—no Sunshine
Act requires a verbatim {ranscript of
private meetings—would be a fruitful
source of litigation.
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Wnuld we impose this on
it ‘*VP~ ags Members of Congress?
Wm {d we require that all of our dis-
ouEsions of comgressional business that
‘onduected nrivately be held subject
rhatim transeript?
] 10 vight to revise and extend
i lh ra i tin privilege in a verbatim
: - o eollegial meeting to go
«ut the words we thought
his is a verbatim tran-
B ould in effect remove from
Lhc Memuem ot the House of Representa-~
tives if we imnosed this on ourselves, the
right to 2o back and correct our errors
of griammar, our errors of'syntax, or our
orrors when nerhaps we went too far in
our characierization of a colleague.

“There iy one final matter, and this
zoes back tn ordinary human experience.
Many of us were practicing attorneys in
smali towns.

If # person came to us and said,
“Would you give me a recommendation
as to n fellow attorney who can handle
% will or a divorce or a criminal action,”
all of us will give a candid and truthful
Tesponse: “No.” We would say, ‘“That
man is corrupt” or “That man is in-
competent.”

However, would we give that same
candid response if we knew that the ver-
batim words that we spoke in advising
a8 to a fellow colleague were going to
be in a record that might eventually be
subpenaed and made public?

This has an immensely chilling effect
on the kind of derogatory but truthful
comment that an agency like the SEC
must consider when they consider taking
the stock of a company off the trading
market because the vice president of the
companv is dishonest.

What person is going to say in an open
meeting or in a closed meeting of which
a verbatim transcript is being made, “I
helieve that man is croocked, for these
reasons, A, B. and C, and therefore, we
pught to take this stock off the market”?

Madam Chairman, in my judgment,
this balance we seek between truth and
candor on the part of a regulatory
agency and the openness of their records
is such that in this case the balance, in
my judement, comes down to the point
where we should not require a verbatim
transcrips of the very meeting which we
feel should be held privately in order to
give peopvle the opportunity to make
candid and trnthful comments.

Mr. SEIBERLING. Madam Chairman,
will the gentleman yield?

Mr. McCLOSKEY. I yield to the gen-
tleman from Ohio.

Mr. SEIBERLING. Madam Chairman,
1 think it is too bad that the author of
this amendment has such a good ad-
vocate, because I think the merits of
the amendment are far less than the
sentleman’s statement really justifies.

In the first nlace, we have already
adopted an amendment that says that
two persons can meet together and dis~
cuss anything they want without its
being in the bill.

In the second place, if there is a meet-~
ing of members of the executive branch
of the Government, which is comparable
% a court in terms of its importance—
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many times it is a ¢uasi-judicial body —
then it should all be on the record. It is
not the same as ou: deiiberation.

Mr. McCLOSKEY Let us take the ca
of o1’ own CONGRESSIONATL, RECORD. Wou
the gentleman say thar our verbati
fransoripts should not be subject
revi<ion"

© SEIBERLING: This
body and our
differ.nt.

The CHAIRMAN. “"he time of the ger -
tleman from Californin (Mr. McCLos -
KEY) has expired.

(On request of Mr. Drinan and b
unanimous conserit. Mr. McCLOSKEY wa
allowed to proceed for 2 additions
minuies.)

Mr. DRINAN. Madim Chairman, wil
the geiitleman yield?

Mr. McCLOSKEY. I yield to the gen-
tlemarn from Massachusetts.

Mr. DRINAN. Madam Chairman,
appreciate the gentlaman’s argument
but how do we respond, again, if we gel
only minutes of a meeting held in secret?
Then tiow can anyone ever establish the
question of whether or not they had
the rigiit to go into a secret session and
decide the fate of snmething very
important?

Mr. M¢cCLOSKEY. I do not think that
the guestion of whether they have a right
to go into secret session has anything to
do withh what they say in the secret
session.

Mr. DRINAN. But if we have only
minutes and not the transcript, how
could anybody establish whether or not
they had the right to do this in secret
and come to the decisions which they
came to. because there is absolutely no
discussion; there is no provision for a
transcript; there is nothing but sum-
marized minutes? That could leave the
petitioner whose fate is decided in secret
without any recourse.

Mr. McCLOSKEY. What the gentle-
man says is properly sc. That has been
the law in this country for 200 years.

There is no city, county, State, agency,
or any other body in government that is
required to keep a verbatim transcript
of a private meeting.

Would anyone urge that the Congress
of the United States ought to impose
upon the Federal Government a require-
ment that has not been imposed on any
agency of government :n this country
for 200 years?

Mr. DRINAN. If the gentleman would
vield further, this is a private meeting
conducted in private by people who say
they have a right to go into private ses-
sion, and we have no facts on which we
can base a decision on the initial ques-
tion of whether they have a right to go
into a private session.

Mr. McCLOSKEY. I know the gentle-
man from Massachusetts (Mr. DrINaAN)
looks forward to a new Democratic ad-
ministration. However, I submit, is there
any other government in the world, ex-~
cept this new administration, on which
this requirement will be imposed?

The CHATRMAN. The time of the gen-
tleman from California '‘Mr. McCros-
KEY) has again expired.

(On request of Mr. HortoN and by
unanimous consent, Mr. MoCLOSKEY was
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allowed to proceed for 2 additional
minutes.)

Mr. LEVITAS., Madam Chairman, will
the gentleman vield?

Mr. McCLOSKEY. I yield to the gen-
tleman from Georgla.

Mr. LEVITAS. Madam Chairman. I
thank the gentieman for yielding.

Would the gentleman agree with me,
in response to the observations made just
now by our distinguished colleague, the
gentleman from Massachusetts (Mr.
DrINAN), that the sunshine laws, which
have been in existence for a number of
vears in many States, including my own,
have worked effectively ? There have been
opportunities for aggrieved parties to
show that meetings were improperly
held, without the necessity of the tran-
script, and that that is a sufficient an-
swer to the need to protect the person
who would otherwise be aggrieved

However, let me explore this a lﬁ;tle bit
further.

Do I understand that this would re-
quire the chiefs of staff meeting in a sec-
ret session on national security matters
to maintain a transcript?

Mr. McCLOSKEY, That is correct. If
they are in a commission or a commit-
tee and a committee as defined by law is
an agency, it would require a verbatim
transcript, a recorded vote to close the
meeting, and a transcript of the meeting
which might ultimately be made avail-
able to the public.

My primary objection to this is that if
we are going to test whether a verbatim
transeript is helpful or harmful, we
should not do so with every agency of a
Federal Government which has had ab-
solutely no experience at all in holding
such hearings. If we wanted to test this
as an experiment as to whether an
agency might operate betier through
such a procedure that we should: have
the Federal Reserve Board or the Secu-
rities and Exchange Commission be re-
guired to do this. But this is a blanket
requirement on all agencies of the Gov-
srnment, and we have had no experience
1t all. We have no estimates as to what
-he costs will be. We will be starting into
% whole new profession, that of trans-
ribing and reporting these agencies’
srocedures.

Also, Madam Chairman, bear in mind
“hat every member of the Commission is

oing to spend a day deliberating in the
<’ommission and then spend a day re-
s iewing what they said in the meeting.
""he paperwork involved and the com-
¥ lexity of these transcripts is going to
¥ e stupendous.

The CHAIRMAN. The time of the gen-
t.eman has again expired.

(On request of Mr. HorrtOoN, and by
v 1animous consent, Mr. McCLOSKEY was
a lowed to proceed for 2 additional min-
ues.)

Mr. HORTON. Madam Chairman, will
tl e gentleman yield?

Mr. McCLOSKEY. I yield to the gen-
tl ‘man from New York.

Mr. HORTON. Madam Chairman, I
tt. ink the guestion that was posed by the
geatleman from Massachusetts (Mr.
D inaN) went to the question of what can
we do without a transcript in the event
we want to go to court to test whether
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or not the meeting should have been
closed? I think that Is a good question,
The answer is that that is done all of
the time now. The court can, in camera,
examine the proceedings, can get the
minutes of the meeting, examine them,
get the testimony of those who were pres-
ent by whatever means are available. But
the onerous requirement of having a
transcript it seems to me is out of order
insofar as the type of meetings we are
talking about’and the publication or
making available the transcript.

Mr., McCLOSKEY. I thank the gen-
tleman, .

Mr. BROOKS. Madam Chairman, I
move to strike the requisite number of
words, and I rise in opposition to the
amendment to the amendment in the
nature of a substitute.

(Mr, BROOKS asked and was given
permission to revise and extend hls re-
marks.) -

Mr. BROOKS. Madam Chairman, the
requirement that the Government agen-
cies keep a transeript of their closed
meeting follows very-closely the proce-
dures of many congressional committees.
I see no reason why a Government agen-
¢y could not keep a transcript through
equipment that my 9-year-old boy has
and can operate. It does not take any
special talent as equipment.

In my opinion it is just the desire to
keep permanently secret these Govern-
ment activities of these agencies. But 1
say, Madam Chairman, that just because
a meeting is closed is no reason that an
official record of the business could not
be and should not be kept. The deci-
sion to close the meeting may well have
been made at an earlier meeting and if
that is later reversed, then it is impera-
tive that a transcript be available if the
aims of any “sunshine” legislation are to
. be met.

Mr. FASCELL. Madam Ch&‘mirman, I
move to strike the requisite number of
words, and I rise in opposition to the
amendment to the amendment in the
nature of a substitute.

Mr. FASCELL. Madam Chairman,
the one government in the world that
deals with transcripts is the Congress of
the United States, I will say to my dis-
tinguished colleague, the gentleman from
California (Mr. McCLOSKEY). We prob-
ably have more transcripts around here
than any place else in the world and it
is a darned good thing that we do, I will
tell the Members, because we would not
know what was going on if we did not
have the transcripts.

I think it would be very helpful for
every agency downtown, instead of hav-
ing somebody keep minutes that simply
say that they met and then the meeting
was adjourned, that there be a transcript
made so that we would know what was
going on. )

It seems to me it is very sensible for a
government agency to have an official
record of its actions in the nature of a
transcript, even if it is locked up in its
safe. Somewhere there ought to be an of-
ficial record of the transaction of the bus-
iness of a body of our Government that
deals with the lives of millions of people,
There ought to be that transcript some-
where. To say that the mere keeping of

minutes is a sufficlent substitute is to
beg the question.

Let us talk about the fear that has been
expressed that in some way the agency
is going to be dragged inte court, or that
State agencies do not now require tran-
script keeping. The difference in the
State agencies is that they have substan-
tive penalties. They can undo the action
of the agency when they go to court. No
such penalty is provided in this bill.

The critical issue is the public’s right
to know. How does a transcript come to
play in that, and is the fear real that in
some way some person with derogatory
information might get that information
out? The answer is, “No.” Why is that?

The plaintiff has the burden of prov-
ing his lawsuit that the agency meeting
was improperly closed to start with. He
has that burden. The relief that is grant-
ed under this bill, which is that infor-
mation which should be released will be
released. But the protection in the bill
that is provided here is ample and ade-
quate to allay the fears that have been
expressed, because it says that the judge
can only release that informsation which
should be made public. Any information
which would be properly withheld under
one of the classifications or exemptions
in the bill, the judge would have no right
to release.

We cannot be held responsible for
leaks in the agencies, if there is a fear
that the stuff is going to get out. It is
getting out now—-the individual Mem-
bers’ copies of ‘the minutes, documents,
and papers. The transcript, whether it
exists or not, is not going to solve the
problem downtown. It is not golng to
give them any more or !less protection.

The issue that is involved is that with--

out the transcript the judge cannot really
make a determination whether -the
plaintiff is entitled to his rights under
this bill. What does he get when he gets
all of it? What does he get out of it? Do
the Members know what he gets? He gets
the information which the public should
have had in the first place. Why deny
him that right? The whole purpose of the
pending amendment is simply to do away
with the transcripts, to make it abso-
lutely almost impossible that any citizen
of the United States would have the
right ever to say, “I think that meeting
was improperly closed. There is some
information there which should have
been made public.” The court might say,
‘“There is something there that ought to
be made public.” If it was not classified

Aunder this bill or some other law, the

judge could release i1t. But if under this
law it is properly exempted, or under
some other law it is properly withheld,
the judge has no discretion to release
that information. The only information
he can release is that information which
should have been made public in the first
instance. And the plaintiff, the citizen,
had to go to all of the trouble to bring
that suit. Now the gentleman wants to
deny him with this amendment the right
to the transcript. He wants to deny to
the Government and to the Congress the
official record, which could be kept locked
up In the Government’'s safe, never to
be seen by anybody unless in some Way
they have violated the law.
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The CHAIRMAN. The time of the gen-
tleman has expired.

(At the request of Mr. Evans of Colo~
rado, and by unanimous consent, Mr.
PasceELL was allowed to proceed for 2 ad- -
ditional minutes.)

Mr. EVANS of Colorado. Madam
Chairman, will the gentleman yield?

Mr. FASCELL, I will be glad to yield
to the gentleman from Colorado.

Mr. EVANS of Colorado. I thank the
gentleman for yielding.

One thing that concerns me is the
comment that the gentleman made about
some citizen’s rights being adversely af-
fected in a private meeting and not be-
ing able to prove whether or not the
meeting should or should not have been
private unless he has got a transcript. It
seems to me that correctness of the pri-
vacy of the meeting is determined by the
action taken, that is, the ultimate action
taken. What conversation went into the
ultimate action that was taken is some-
thing else ‘again, and I am g little con-
cerned about feeling that the conversa-
tions behind the action are going to be
the things that measure whether or not
the action taken, of which he complains,
was wrong to be taken in a private
meeting.

Mr. PASCELL. Madam Chairman, I
can say this to the gentleman: that the
only way we can ever make the determi-
nation is for the plaintiff to bring a law-
suit and the judge to make a decision.
The court is going to have to make that
decision. If the transcript is. available,
the judge sees it “in camera” and then

.decides whether the transcript’ or any

part of it is properly withholdable. If it
is, it is not released. If he decides the in-
formation was improperly withheld, he
has the discretion to release the infor-
mation which should have been made
public in the first instance or he can issue
an injunction against the agency.

The CHAIRMAN. The question is on
the amendment offered by the gentleman
from New York (Mr. HorroN) to the
amendinent in the nature of a substitute
offered by the gentleman from Alabama
(Mr. FLOWERS) .

The question was taken; and the
Chairman announced that the noes ap-
peared to have it.

RECORDED VOTE

Mr. HORTON. Madam Chairman, I
demand a recorded vote.

A recorded vote was ordered.

The vote was taken by electronic de-
vice, and there were—ayes 201, noes 193,
not voting 38, as follows:

[Roll No. 562}

AYES—201

Abdnor Broomfield Collins, Tex.
Adams Brown, Mich. Conable
Anderson, Ill. Brown, Ohio Conlan
Andrews, N.C. Broyhill Coughlin
Andrews, Buchanan Daniel, Dan

N. Dak. Burgener Daniel, R. W.
Archer Burke, Fla. Davis
Armstrong Burleson, Tex., e la Garza
Ashbrook Butler Delaney
Ashley Byron Derrick
Beard, Tenn, Carter Derwinski

ell Cederberg Devine
Bilaggl Chappell Dickinson
Biester Clancy Downing, Va.
Boggs Clausen, Duncan, Oreg.
Bowen Don H Duncen, Texnn.
Breckinridge - Clawson, Del du Pont
‘Brinkley Cochran Eckhardt
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tidwards, Ala. LaFalce
inglish Lagomarsino
n.ﬂenbum Latta
nbleman T.ent
Levitas
Lioyd, Tenn,
Lottt
Laan
Lundine
MeCiory
¥oiey McoCloskey
1~’srsynhe MnCoilister
MreCormack
LreY MoelDade
X ."wdrm MreEwen
13inm WMRKAY
Umidwaver MeKinney
Tiendling Madigan
Gradisnn Mahon
{yuyer Mann
Haley Martin
Hnil, Tax. Math:s
tfammer= Michel
hmids Mikva
Hanley Milford
Harshea Miiler, Ohio
Havys, Ohi2 Milis
ifeckler. hMass. Mitchell, N.Y.
Herner Moilohan
Hendersorn Montcomery
riliis Moore
ifolland Mnorhead,
ilow Ta el
lorton Mosher
Hubbard Murphy, 1,
dungate Miurtha
Hutchinson Mvers, Ind.
Hyde
Lahinrd,
Jarman
Jenords
Jenretie
Innnson, ’a.
Jones, N.C.
Jones, Ok:a.,
Jordan Foage
Kasten Prizehard
thiie
Ghillen
ravsback
Rees
SIEF-193
Abaug Sowney, N, Y.
Addabbo .Urma o
Alexander
Allen,
Ambro
Anderson

ners
fvans, ind.
Fasce.d

Fiorio
i ncus X"LOWPI‘S
isyiman N
Henrd, R,
Hedeil
Hennelt
RBergland
mzvi}l

Goland

olling

Honker .

irademas Hamiiion
mannaiord
Harkin
Harmngion
Harris

Hurke, Ca.i. Hawking

#urke. Muss. Hayes, Ind.

huriison. Mo.

Burton, Phillip Heinz
L’arney

cKS
PR Y141
Howard
Howe
1_1 u;’ hes
cobs
15

“{nnyers Jonnason. Colo.
Corman Kastenmeier
Corneil Kazen
Cotter Kemp
Crane Keys
D’amours Koch
Dantels, N.J. Krebs
Danielson Lebhman
Dellums Lloyd, Calif,
Dingell Long, La.
Dodd Long, Md,

kiech.er, W. Va.

o, Calif.

Regula
Rhodes
Risenhoover
Roberts
Robinson
Runnels
Ruppe
Ryan
Sarasin
Sattertield
Schneebelt
S-hulze
Sebelius
Shriver
Shuster
Sikes
Scubitz
Slack
Smith, Nebr.
snvder
Spence
Stanton,

J. William
Steed
Steiger, Wis.
Siephens
T'alcott
‘Taylor, Mo.
Taylor, N.C.
Tergue
Tnone
Tnornton
‘iIreen
Uliman
Van Deerlin
Vander Jagt
Waggonner
walsh
white
whitehurst
Whitten
Wilson, Bob
Wilson, Tex.
winn
Wright
Wydier
Wylie
Young, Alaska
Young, Tex.
Zabiocki

McDonald
McFali
McHugh
Madden
. Maguire
Matsunaga
Mazzoli
Meeds
Meicher
Meicaife
Meyner
Mezvinsky
Miller, Calif.
Mineta
Minish
Mink
nitchell, Md.
Moakiey
Moifett
Moorhead, Pa.
Morgan
Moss
Mottl
Murphy, N.Y,
Neal
N:.chols
Nix
Noian
Nowak
Oberstar
Obey
Ottinger
Patten, N.J.
Patterson,
Calif.
Pattison, N.Y.
Paul
Perkinsg
Pike
Pressler
rreyer
Price
Randall
Rangel
Richmond
Rinaldo
Rodino ,
Rogers
Roncalio
Rooney
Rose
Rosenthal
Roush

Rousselot Smith. Iowa Uelail
Roybal Solarz Vender Veen
Russo Speliman Vanik
8t Germaix Stagpers Yizorito
Santini Stark Waxman
Sarbenes Steelman Weaver
Scheuer Stokes “Whalen
Schroeder Studds Wirth
Seiberling Symms Wolff
Sharp Thompson Teles
Shipley Traxler rarron
Simon Tsongsas Young. Fla.
NOT VOTINC—18
Burton. Juhn  Jones, Ala. Sisk
Clay Jones, Tenn. Stanton,
Dent Karth James V.
Digps Landrum Hue.pzer, Ariz
Esch Lezgett lratton
Evins, Ter . Litton Stuckey
Fountain O’Hara Suilivan
Giaimo O'Neili Symington
Hansen Pevser Wampler
Hébert Retiss W-geins
Helstoski Riegle Wiuson, C, H.
Hightower Roe Young, Ga.
Hinshaw Rostenkowsk: Zelereftd
The C.erk announced the following
pairs:
Mr. Hézert for, with Mr. O'Neill agalnst.
Mr. Landirum for, with 3 - bent against.
Mr. Stciger of Arizona Icr, with Mr.

Zeferettl azainst.
Mr. Wampler for, with M-
azainst.

Mr. NEDZI and Mr. MIKVA changed
tiieir vote from “no’ to “aye.”

Mr. McDONALD and Mr. ROUSSELOT
changed “heir vote from “aye’’ to “no.”

50 the amendment to the amendment
in the niture of a subst tute was agreed
to.

The result of the vole was announced
as apove recorded.
AMENDMENT OFFERED BY MR MOS83 TO THE

AMENDMENT IN THE NATUHE OF A SUBSTITUTE

OFFEREDL BY MR. FLOWERS

Mr. MOSS. Madam Chairman, I offer
an amen<ment to the amendment in the
nature or a substitute.

The Clerk read as follows:

Amendrent oifered bv Mr. Moss to the
amendmen:t in the nature of s substitute of-
fered by Mr. FLOWERS: Pag> 13, after line 12,
add to section 5 the followirg new subasecc-
bion:

“(c) Subsection (d) of section 10 of the
Federal Aqvisory Committce Act is amended
by strikin: out the first sentence and insert-
Ing in le 1 thereof the fullowing: “Subsec-
bions (a):1) and (a)(3) of this section shall
not apply 10 any portion of an advisory com-
mittee meoeting where the President, or the
head of 8 agency to wiich the advizory
committer reports, deter:nines that such
mceting may be closed to the public in ac-
cordance with subsection (c) of section 552b
of title 5, United States Code”.”

Mr. MOSS. Madam Choirman, the
amendme«nt is straightfcrward Tt would
cure an oversight in the ederal Advisory
Committee Act. That act regulates,
among «ther things the organization,
makeup, and openness ¢ the many ad-
visory committees whichi provide infor-
mation and counsel to agencies of our
Governmant. Unfortuna-eiv, the Federal
Advisory Committee Act regulates pub-
lic access to meetings of public advisors
to agenciss pursuant to the Freedom of
Informatiion Act, an act desighed to re-
gulate the disclosure of documents.

On its face, this is an inappropriate
cross-reference in that act. But it was re-
quired when the Advisorr Committee Act
was passed because there did not exist
at that time a measure which regulated
meetings. With the consideration by the

John Burton
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Touse of H.R. 11636, this is no longer

‘he case. In substance, my amendment

1erely provides that the carefully
rafted standards regulating openness of
zelings contained in the Sunshine bill
+ill be made applicable to Federal ad-
:eorv committees.

I understand that this amendmen't is
«cceptable to the committee and I yield
ne balance of my time to the Honorable
2erra Arzus for the purpose of receiving
ae views of the comrhittee on this
Aatier.

M" HORTON. Madam Chairman, will
ag gentleman yield?

Mr. MOSS. I yield to the gentleman
rom New York.

Mr. HORTON. Madam Chairman, the
encieman has presented the amend-
1ent to us. and I have gone over it. The
ainerity will be very happy to accept
he amendment. I believe it improves the
111,

My, MOSS. Madam Chairman, I thank
iie gentleman.

Ms, ABZUG. Madam Chairman, will
be gent.leman vleld?

r. MOSS. 1 yield to the gentlewoman
mm New York.

Ms. ABZUG. Madam Chairman, this
s essentially a conforming amendment
shich would reflect in the Federal Ad-
isory Committee Act the ehactment of
he sunshine hbill.

When the Advisory Committee Act was

nacted in 1972, we did not have a gen-
~ral open meeting law. As a result, that

ct provided that meetings of advisory
ommittees were to be governed by the
xemptions in the Freedom of Informsa-
ion Act. The FOIA exemptions, though,
re designed for documents rather than
or meetings, and there have been a num-
ser of difficulties arising from that di=-
repancy. Now that we are enacting this
‘nen meeting legislation, which contains
5 ptions like those in the Freedom
i Information Act, but tailored espe-
ially for meetings, we should apply these
xetnplions to the Advisory Committee
et as weli. That is exactly what this
mendment would do, and I am pleased
o support it.

Mr. FLOWERS. Madam Chairman,
vill the gentleman yield? )

Mr. MOSS. I yield to the gentleman
ot Alabama.,

Mr. FLOWERS. Madam Chaijrman, the
rentleman from California (Mr. Moss)
128 gone over this amendment with us,
‘nd we have absolutely no objection to it.
Ve concur in the amendment and are
Jiad to accept it.

Mr. MOSS. Madam Chairman, I thapnk
‘he gentleman, and I yield back the bal-
unee of my time.

The CHAIRMAN. The question is on
ne amendment offered by the gentleman
rom California (Mr. Moss) to the
.mendment in the nature of a substitute
flered by the gentleman from Alabama
Mr. PFLCWERS) .

The amendment to the amendment
n the nature of a substitute was agreed
0. :
MENDMENT OFFERED BY MR. MOORHEAD OF

CALIFORNIA TO THE AMENDMENT IN THE NA-

TURE OF A SUBSTITUTE OFFERED BY MR.

FLOWERS

Mr. MOORHEAD of California. Mad-

‘m Chairman, I offer an amendment
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to the amendment in the nature of a
substitute.
The Clerk read as follows: )
Amendment offered by Mr, MOORHEAD oOf
Californla to the amendment in the nature
of & substitute offered by Mr, FLOWERS:
On page 12, line 8, delete “by".
On page 12, line 9, delete “any person”,

Mr. MOORHEAD of California, Mad-
am Chairman, the bill as it is presently
written - permits any person, whether
that person has an interest or not, to
bring legal action to enforce the provi-
sions of this legislation.

Our courts in this country are , al-
ready tremendously overcrowded. Under
the normal rule and under the present
law in this country pertaining to courts,
in all actions brought, except for a very
few exceptions, the plaintiff must make
some showing of specific harm to his
interests.

There are certain professional liti-
gators in this country who love to get
into court and who try to find any kind
of excuse to get into court, whether they
have & reason for going to court or not.
At the same time we have people who
are failing to get their day in court on
civil actions and who are delayed from
month to month because of overcrowd-
ing in the courts. We have recently had
a situation where many of the eriminal
defendants in the country who were in-
dicted had to have their cases dismissed
because they could not be brought to
court.on time.

‘We do not need this kind of delay built
into our system. I think it is most im-
portant that under this legislation the
same requirements for going to court
should prevail as would prevail in any
other kind of an action.

This amendment would simply require
that a defendant who brought the action
make some showing that he has been
hurt in some way, even though very
slightly, and then he ¢ould bring the
action. If he would have had the door
closed on him or if he wanted to be in
the room when a hearing was held and
had been kept out because it was a closed
meeting, he would have a cause of action,
but a person who was nowhere near the

hearing and showed no interest in it -

would not have a cause of action.

Madam Chalrman, I ask that the
amendment be adopted.

Ms. ABZUG. Madam Chairman, I move
to strike the last word, and I rise in op-
position to the amendment.

(Ms. ABZUG asked and was given per-
mission to revise and extend her re-
marks.)

Ms. ABZUG. Madam Chairman, I rise
in opposition to the amendment. The
sunshine bill is designed to let any citizen
see what agencies are doing by -attending
their meetings.

"This bill is not designed for the benefit
of those who are parties to agency pro-
ceedings, but for the benefit of all mem-
bers of the public who want to know
what the agencies are doing and how
they go about making the decisions that
affect all of our lives so pervasively. We
cannot very well tell our constituents,
“We are giving you the right to atténd
‘agency meetings, but you may not seek

redress if an agency denies you that
right.” Unfortunately, that is exactly
what this amendment would do.

The bill before you does not allow a
citizen plaintiff to nullify the substan-
tive action taken at an unlawfully closed
meeting. The most that he can get is ac-
cess to the transcript of the meeting and
a court order prohibiting the agency
from closing meetings on the grounds in
question.

'This concept of citizen standing is not
a new one. It is in the Freedom of Infor-
mation Act, which is now a decade old,
and also in the Privacy Act. Those who
have suggested that the standing provi-
sions contained iIn the bill raise constitu-
tional questions are not correct in their
interpretation. The fact that the statute
gives any person the right to attend an
agency meeting confers standing suffi-
cient to satisfy the constitutional re-
quirements of article ITL.

‘We are giving any member of the pub-
lic the right to attend agency meetings.
To say the very least, it would be a gross
misrepresentation and a cruel hoax on
our part to at the same time prevent
those to whom this right is given from
taking any action to enforce it.

The amendment should be defeated.

The CHAIRMAN. The question is on
the amendment offered by the gentle-
man from California (Mr. MOORHEAD) tO
the amendment in the nature of a sub-
stitute offered by the gentleman from
Alabama (Mr. FLOWERS).

The question was taken: and the
Chairman announced that the noes ap-
peared to have it.

RECORDED VOTE

Mr. MOORHEAD of California. Mad-
am Chairman, I demand a recorded vote.

A recorded vote was ordered.

The vote was taken by electronic de-
vice, and there were—ayes 134, noes 258,
not voting 40, as follows:

[Roll No, 563]

AYES-—184

Abdnor Edwards, Ala. MeQollister
Anderson, Il1l. Emery McDonald
Andrews, N.C., -Erlenhorn McEwen
Andrews, Forsythe McEay

N. Dak. Gaydos Martin
Archer Ginn Mathis
Armstrong Goldwater Michel
Ashbrook Goodling Milford
Asghley Guyer Miller, Ohio
Bell Hagedorn Mills
Bowen Haley Mollohan .
Brinkley Hall, Tex. Montgomery
Broomfield Hammer-~ Moore
Brown, Mich. schmidt Moorhead,
Brown, Ohio Harshe Calif,
Broyhill Hays, Ohio Murtha
Burgener Hefner Myers, Ind. '
Burke, Fla. Hillis O’Brien
Burleson, Tex. Holt Passman
Butler Horton Pettis
Byron Hutchinson Pickle
Carter Hyde Poage
Cederberg Ichord Quie
Chappell Jarman ‘Regula
Clancy Jenrette Roberts
Clausen, Johnson, Pa.  Robinson

Don H. Jones, N.C. Rousselot
Clawson, Del Kazen Runnels
Cochran Kelly Ruppe
Collins, Tex. EKemp Batteriield
Conable Ketchum Bchneebeli
Conlan Kindness Schulze
Daniel, Dan Lagomarsino  Sebelius
Danlel, R. W. Latta Shipley
Davis Lent Shriver
Devine Lott. Bhuster
Dickinson Lujan Bikes
Downing, Va, McClory Skubitz
Duncan, Oreg. McOloskey Black

Smith, Nebr.
Snyder
Bpence
Stanton,

J. William
Talcott
Taylor, Mo.

)Taylor, N.C.

Abzug
Adams
Addabbo
Alexander
Allen
Ambro
Anderson,
Callf, .
Annunzio
Aspin
AuCoin
Badillo
Bafalis
Baldus
Baucus
Bauman
Beard, R.I.
Beard, Tenn.
Bedell
Bennett
Bergland
Bevill
Blaggl
Biester
Bingham
Blanchard
Blouin
Boggs
Boland
Bolling
Bonker
Brademas
Breaux
Breckinridge
Brodhead
Brooks
Brown, Calif.
Buchanan
Burke, Calif.
Burke, Mass.
Burlison, Mo.
Burton, Phillip
Carney
Carr
Chisholm.
Cleveland

‘Cohen

Collins, I11,
Conte
Conyers
Corman
Cornell
Cotter
Coughlin
Crane
D’Amours
Danlels, N.J.
Danielson
de la Garza
Delaney
Dellums
Derrick

_Derwinski

Duncan, Tenn.
du Pont

Early .
Eckhardt
Edgar
Edwards, Calif.
Etlberg
English
Evans, Colo.
Evans, Ind.

Fary
Fascéll
Fenwick
Findley
Pish
Fisher
Fithian
Flood
Florio

Burton John
Clay

Dent
Esch
Eghleman

Teague Wilson, Bob
Treen Winn
Ullman ‘Wydler
Vander Jagt Wylie
. Waggonner ‘Young, Alaska
‘White Young, Fla.
‘Whitehurst
Whitten
NOES—258
Flowers Mottl
Flynt Murphy, 111
Foley Murphy, N.¥.
Ford, Mich, Myers, Pa.,
Ford, Tenn, Natcher
Praser Neal
Frenzel N
Frey Nichols
Fuqua Nix
Gilaimo Nolan
Gibbons Nowak
Gilman Oberstar
- Gonzalez Obey
Gradison Ottinger
Grassley Patten, N.J.
Green Patterson,
Gude Calif,
Hell, I11, Pattlson N.Y.
Hamilton Paul
Hanley Pepper
Hannaford Perkins
Harkin Pike
“Harrington Pressler
Harris Preyer
Hayes, Ind. Price
Hechler, W. Va. Pritchard
Heckler, Mass. Quillen
Heinz Railsback
Hicks Randall
Holland Rees
Holtzman Richmond
Howard Rinaldo
Howe Risenhoover
Hubbard Rodino
Hughes Rogers
Hungate Roncalio
Jacobs Rooney
Jeffords Rose
Johnson, Calif. Rosenthal
Johnson, Colo. Roush
Jones, Okla, Roybal
Jordan Russo
Kasten Ryan
Kastenmeier St Germain
Keys Santini
Koch Sarasin
Krebs Barbanes
Krueger Scheuer
LaFalce Bchroeder
Leggett Beiberling
Lehman Sharp
Levitas Simon
Lloyd, Calif. Smith, Iows
Lloyd, Tenn. Solarz
Long, La. Spellman
Long, Md. Staggers
Lundine Btark
McCormack Steed
McDade Steelman,
McFall Stelger, Wis.
McHugh Stokes
McKinney Studds
Madden Symmes
Madigan Thompson
Maguire Thone
Mehon Thornton
Menn Traxler
Matsunaga Tsongas
Mazzoll Udall
Meeds Van Deerlin
Melcher Vander Veen
- Metcalfe Vanik
Meyner Vigorito
Mezvinsky ‘Walsh
Mikva Waxman
Miller, Calif. Weaver
Mineta ‘Whalen
Minish Wilson, C. H.
Mink ‘Wilson, Tex.
- Mitchell, Md. Wirth
Mitchell, N.Y. Wolif
Mosakley ‘Wright
Moffett Yates
Moorhead, Pa. Yatron
Morgan © Young; Tex.
Mosher Zablocki
Moss
NOT VOTING—40
Evins, Tenn.  Helstoski ~
Fountain ‘Henderson
Hahsen Hightower
Hawkins Hinshaw
Hébert Jones, Ala.
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Jones. Tenn. Rhodes Stratton
wKarth Riegle Stuckey
fandrum Roe Sullivan
Titton RrRestenkowskl Symington
O'Hara Sisk ‘Wampier
1) Neill Stanton, Wiggins
: James V. Young, Ga.
steiger, Ariz. Zeteretti
Stephens .

Cierk announced the following

O Ehis vote:

1. Hébert for, with Mr. O'Nelll against.
*ir. Hendersen for, with Mr. Dent against.
oo ¥eantain  for, with Mr.  Zeferetti

JREEETS PRTEAIN

sio the amendment to the amendment
in the nature of a substitute was rejected.

The result of the vote was announced
(15 above recorded.

Mr. FUQUA. Madam Chairman, I
inve Lo strike the last word.

‘Mr. FUQUA asked and was given
permission to revise and extend his
cemariks.,

Mr. FUQUA. Madam Chairman, as one
of {he cosponsors of the Government in
tile Sunshine Act. I want to say what
zreat personal pride I feel in witnessing
this debate today.

My home State of Florida originated
zovernment in the sunshine more than
5 decade ago and the results have been
spectacuiar. People feel more confidence
in their decisionmakers and, conse-
duently, have more confidence in the de-
cisions that are finally reached.

‘We need this concept at the national
ievel and we need it now. Watergate and
sther events of the last few years have
shown dramatically the need for open-
aess in government. For far too long
important decisions affecting the lives of
all Americans have been made behind
closed doors. This is not the way to run
a democracy.

When administrative and executive
sygency decisions are reached, the people
have a right to know what alternatives
were considered and rejected, what pres-
sures were applied by different interest
zroups and the reasoning behind the de-
cision. Then, and only then, can we truly
expect people to pelieve in these deci-
sions.

Tn many important ways, our lives are
aifected vy bureaucratic edlcts. The peo-
pie must have confidence in these edicts
and in the way they were developed. This
cannot occur when no one knows the
Jjecisionmaking processes involved.

“The bill we are debating today makes
wmple room for those few exceptions
when privacy at a meeting is required.
st closcd door meetings must be the
«yeeplion and never the general rule.

“/e have made great strides in opening
an House and Senate committee meetings
a3 well #s opening up the Democratic
caucuses. The standards we have ap-
uiied Lo ourselves have worked well and
should be applied throughout the Fed-
riel Government.,

i*cople all across this Nation have lost
cuifidence in thelr Government. We can
heip restore that confidence by our ac-
tions today. The Senate acted in a very
responsible manner when they unani-
mously passed sunshine legislation and
now it is the turn of the House of Rep-
vesentatives to show the American people

our com:itment to openness in Govern-
ment.
- Faith of a people in their Government
is the cornerstone of a democracy. Pub-
lie policy determined after public dis-
cussion of the issues is one of the pre-
cepts upon which that fdith is based and
we are all accountable today for our
aciions in maintaining and enlarging
openness in Government.

AMENDMENT OFFERED BY MR. LATTA TO THE
AMENDM::NT IN THE r_{.\’I‘URE OF A BUBSTITUTE
OFFERED 8Y MR. FLOWERS
Mr. LATTA. Madam Chairman, I offer

an amendment to the amendment in the

nature of a substitute.

The Clerk read as follows:

Amendment offered by Mr. Latra to the
amendment in the nature of a substitute of-
fered by Mr. FLowERrs: Page 18, line 18, after
“given” strike the period and insert *; but
it shall net include requests for information
on or statua reports relative to any matter
or proceea:ng covered by this subchapter.”

(Mr. LATTA asked anc¢ was given per-
mission to revise and extend his re-
marks.)

Mr. FLOWERS. Madam Chairman,
will the gentleman yield?

Mr. LATTA. I yield to the gentleman
from Alabama.

Mr. FLOWERS. Madam Chairman,
the gentleman from Ohio has gone over
the amendment with this Member. I
think it would perhaps help out In the
legislation.

I think that the problsm might arise
from someone’s reading of the term in
the first two subparagraphs of subsec-
tion 557(d) (1). Tt might be well to re-
vise the definition of ex parte com-
munication, to alleviate the situation.

Ms. ABZUQG. Madam Chairman, will
the gentleman yield? .

Mr. LATTA. I am happy to vield to
the gentlewoman.

Ms. ABZUG. Madam Chaairman, I have
some problem with this. The language
used here is “request for information.”

Now, 1 feel “informalion” is a very.~

broad word. I thought the gentleman
was addressing himself to perfunctory
inquiries, such as for stalus reports con-
cerning particular proceedings. The
word he has used might raise a lot of
trouble end beyond where the gentle-
man really wants to go. I just wondered
if the gentleman recognizes that and if
the gentleman did, I might be willing
to take this language to conference and
there confine it to the intent of the gen-
tleman, without allowing it to go all over
the lot.

Mr. LATTA, Madam Chairman, may I
respond to the gentlewoman. I think the
word “information” is raost important
to this amendment, because we might
get some agency or department down-
town very narrowly construing the words
“‘status report” and putting their own in-
terpretation on it. If a Member of Con-
gress calls downtown and wants a status
report on a particular matter, they might
put a very narrow interpretation on it.
I might add that I went over the need
for this amendment when I discussed
the rule on the bill. I am trying to keep
a door open so that we can get informa-
tion from a department or agency with-
out prejudice.
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Mr. FASCZLL. Madam Chairman, will
“ae gentleman yield ?

Mr. LATTA. I yield to the gentleman
rom Florida.

Mr. FASCELL. Madam Chairman, I
an appreciate the gentleman's concern
:.bout the narrowness of the phrase
' status report”; but on the other hand,
ine question of the broadness or liberal-
ity of the word “information” on the
vther side, raises a question. I do not
think the gentleman means this. This
13 the reason I ask this question. If an
iadividusl wants to contact a member of
the Board who is making a decision, in
1he middle of a proceeding, to get infor-
1mation on that decision, that is not cov-
cred under this amendment? The gen-
tleman does not contemplate making
I=gitimate, under the law, the right of an
individual to get to the decisionmaker
in the middle of a proceeding?

Mr. LATTA. We are talking ahout ex
i-arte communications.

Mr. FASCELL. If the gentleman will
v ield further, T might make a call to an
: gency even though I am not a party to
the proceeding.

Let me ask this question. Under the
entleman’s language, would it be legal
2 a1 me to go to the judge and say, “Judge,
~ want you to vote my way on this de-
+ islon.”

Mr. LATTA. Absolutely not.

Mr. FASCELL. That is what I meant.
“Vould it be legal for any other individual

“tncall that judge?

Mr. LATTA. Absolutely not. I might
{ ay to the gentleman, people on this side
nnd on that side working on the bill,
«rew this amendment with the under-
+ tanding it would apply to everybody and
ot just be limited to Members of Con-
: ress.

Mr. FASCELL. Madam Chairman, if
*he gentleman will yield further, what
+he gentleman from Ohio has in mind is
“hat routine inquiries going to agencies
raying, “What is the situation? What is
1'oing on? How long is it going to take?”

This amendment makes it clear that
+inds of inquiries would not be prevented
rnd would not have to be put on the
zecord, but any inquiry which would or
+ould reasonably be considered as affect-
.ng or attempting to affect the decision-
makers’ decision would be put on the
“acord?

Mr. LATTA. That is correct.

Mr. FASCELL. Thus any ex parte com-
raunications which attempts to influence
-he decisionmaker would not be exempt
s nder your language: is that the intent?

Mr. LATTA. That is what I intend.

Mr. HORTON. Madam Chairman, will
the gentleman yield?

Mr. LATTA. I yield to the gentleman
i rom New York.

Mr. HORTON. Madam Chairman, I
I.ave been over the language the gentle-
rian from Ohio has submitted and we
teel it would be helpful and we accept it.

The CHAIRMAN. The question is on
the amendment offered by the gentleman
{rom Ohio (Mr. LaTtra) to the amend-
raent in the nature of a substitute offered
ty the gentleman from Alabama (Mr.
J'LOWERS).

The amendment to the amendment in
the nature of a substitute was agreed to.
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AMENDMENT OFFERED BY MR. M’CLOSKEY TO
THE AMENDMENT IN THE NATURE OF A SUB-
STITUTE OFFERED BY MR. FLOWERS

Mr. McCLOSKEY., Madam Chairman,
I offer an amendment to the amendment
in the nature of a substitute.

The Clerk read as follows:

Amendment offered by Mr. McCLOSKEY {0
the amendment in the nature of a substi-
tute offered by Mr. FLowers: On page 4,
strike line 10 and everything that follows
through line 13 and insert in lieu thereof
the following:

“(3) disclose matters specifica’ exempted
from disclosure by statute (other than sec-
biof" 552 of this—tit1e} Provided that such
statute (A) requires that thé matters be
withheld from the public, or (B) establishes
particular criteria for withholding or refers
to particular typgs of matters to be with-
held.

And on page 19, strike line 10 a..d every-
thing that follows through line 12 and
insert in lieu thereof the following: )

“(3) specifically exempted from disclosure
by st;tu%’e’"(other Than section 5626 of this
titrey™ ded that such statute (A) re-
quires that the Ma 5 Be withheld from
the public, 0] establishes particular cri-
teria for withhdldinj 1 cular
Lypés ofImetters 10" W, eld; ™.

[{Mr. McCLOSKEY addrsssed the Com-~
mittee. His remarks will appear hereafter

in the Extensions of Remarks.]

Mr. FASCELL. Madam Chairman, I
move to strike the requisite number of
words.

Madam Chairman, I would like to get
this matter straight in my mind, so I
wish the gentleman from California (Mr.
McCLOsKEY) would stay right where he
is 50 he can answer my inquiry, because I
am having a litile problem also.

The original language in the bill of
the Committee on Government Opera-
tions read that section 552(b) (3) of title
V was amended to read: Subsection (3)
“required to be withheld from the public
by any statute establishing particular
criteria or referring to particular types
of information,” and the gentleman has
offered that as an amendment to the
Freedom of Informaion Act to undo the
Robertson case decision?

Mr. McCLOSKEY. Madam Chairman,

if the gentleman will yield, that is cor-

rect. -

Mr. FASCELL. Then the Committee on
the Judiciary came along and added the
words, “or permitted,” to take care of
thoseé cases where we have a permissive
statute having authority residing in the

. Secretary but not mandated by the Con-
gress?

Mr, McCLOSKEY. That is correct.

Mr. FASCELL. Therefore, that covered
both questions; that is to say, both types,
where the Freedom of Information Act
would not require information to be made
public where it was required or permitted
to be withheld; is that correct?

Mr. McCLOSKEY. That is correct.

Mr. FASCELL. Either by law or by
referring to particular types of informa-
tion; is.that correct?

Mr. McCLOSKEY. That is correct.

Mr. FASCELL. I gather that what the
gentleman is saying is that the qualify-
ing clauses, to wit, establishing particu-
lar criteria or referring to particular
types of information so qualify the ex-

emption under the Freedom of Informa-
tion Act or mandatory statute to the
extent that the gentleman or somebody
feels that even though we have a statute
which authorizes an agency to withhold
information, the language would be such
that it would be required to release the
information. That is the way I under-
stand the gentleman’s argument.

Therefore, he changes this around
through the present amendment so that
the qualifying amendment only applies
to permissive statutes, those statutes
which provide permission for the admin-
istrator; is that correct? It would be re-
quired that there be particular criteria
or particular types of information, but
that it would not apply to mandatory
statutes; is that correct?

Mr. McCLOSKEY. That is correct.

WHat I have not made clear, perhaps,
is this: This is my amendment adopted
in the committee unanimously, but be-
fore the committee heard from HEW or
from the Census Bureau.

In other words, we went too far in
requiring all mandatory statutes of sec-
tecy to be made subject to the Freedom
of Information Act. We are pulling back
from that requirement that all informa-
tion required now to be secret by one law
is to be made available under this new
law. We are pulling back from the first
part of the section.

The second section is the one in which
the Committee on the Judiciary added
the words “or permitted.” They brought
into the law the very decision we wanted
to overrule in the Robertson case.

What we have done is to prohibit the
requirement that when information-is
required to be made secret, we do not
need to apply the Freedom of Informa-
tion Act or the Sunshine Act to those
laws.

Mr. FASCELL. How are we going to be
governed under the present language? 1
do not see how, under the gentleman’s
amendment, except in the particulars
which I have stated. )

In other words, the way the amend-
ment reads now, whenever there is a
statute which mandates that informa-
tion can be withheld, that is it, period.
When it is withheld, there is no change
in that under the bill or under the
amendment. :

Mr. McCLOSKEY. No, no. Under the
bill as it stands, without my amendment
now, the statute that requires informa-
tion to be held secret has to have par-
ticular criteria in it or it becomes subject
to being made public.

Mr. FASCELL. The gentleman is say-
ing that what happens is that the basic
law is being changed by the qualifying
language; is that correct?

Mr. McCLOSKEY. That is correct.

Mr. FASCELL. The gentleman is say-
ing that all laws that were passed, that
have previously been passed, which re-
quired information to be withheld, would
be subject to the requirement here so
that if they did not say particular classes
of information or particular criteria,
that would modify the basic law and
would make all the information avail-
able?

Mr. McCLOSKEY. Yes; in this coun-~
try there are about 200 of these laws
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that the Supreme Court referred to, and
unless the Court ordered it be be made
secret and set particular criteria for it
to be made secret, then by this amend-
ment we are, in effect, directing the
Director of the Census to make the in-
formation available, even though there
is a specific law, because right in the
statute there iz a requirement for specific
criteria.

Mr. FASCELL. If we take the gentle~
man’s amendment at face value, I would
hope it says what he says it does.

The CHAIRMAN. The question is on
the amendment offered by the gentleman
from California (Mr, McCLOSKEY) to the
amendment in the nature of a substitute
offered by the gentleman from Alabama,
(Mr. FLOWERS) . -

The question was taken; and the
Chairman, heing in doubt, the Com-
mittee divided, and there were—ayes 34,
noes 35. .

RECORDID VOTE

Mr. McCLOSKEY. Madam Chairman,
I demand a recorded vote. -

A recorded vote was ordered.

The vote was taken by electronic de-

vice, and there were—ayes 282, noes 112,
not voting, 38, as follows:

[Roll No. 564]
AYES—282

Abdnor D’Amours Harsha
Adams Daniel, Dan Hayes, Ind.
Alexander Daniel, R. W, Hefner
Allen Daniels, N.J, - Heing
Anderson, Ill. Davis Henderson
Andrews, N.C. de la Garza Hillls
Andrews, Delaney Holland

N. Dak. Derrick Holt
Annunzio Derwinski Horton
Archer Devine Howe
Armstrong Dickinson Hubbard
Ashbrook Dingell Hughes
Ashley Dodd Hungate
Agpin Downey, N.Y. Hyde
AuCoin Downing, Va. Ichord
Bafalis Duncan, Oreg. Jacobs
Baldus Duncan, Tenn. Jarman
Beard, R.I du Pont Jeffords
Beard, Tenn. Early Jenrette
Bodell Edgar Johnson, Colo,
Bell Edwards, Ala, Johnson, Pa. ’
Bennett Emery Jones, N.C.
Bergland English Jones, OKkla.
Bevill Erlenborn Kasten
Biester Eshleman Kazen
Blanchard Evans, Colo, Kelly
Boggs Evans, Ind. + EKemp
Boland Fary Ketchum
Bonker Fenwick Krebs
Bowen Findley Krueger
Brademas Fish LaFalce
Breaux Fisher Lagomarsino
Brinkley Fithian Latta
Broomfleld Flood Leggett
Brown, Mich. Florio Lent
Broyhill Flowers Levitas
Buchanan Plynt Lloyd, Calif.
Burgener Foley Lloyd, Tenn.,
Burke, Fla, Ford, Tenn., Long, Md.
Burke, Mass, Forsythe Lott
Burleson, Tex., Frenzel Lujan
Burlison, Mo, Frey McClory
Byron Gaydos MocCloskey
Carter Gialmo McCollister
Cederberg Gilman McCormack
Chappell Ginn McDade
Clancy Goldwater McDonald
Clausen, Gonzalez McEwen

Don H. Gradison McFall
Clawson, Del  Grassley McKay
Cleveland Green McKinney
Cochran Gude Madden
Cohen Guyer Madigan
Colling, Tex. Haley Mahon
Conable Hall, II1. Mann
Conlan Hall, Tex. Mathis
Conte Hamilton Mazzoll
Cornell Hammer- Meeds
Cotter schmidt Melcher
Coughlin Hanley Michel
Crane Harris Mikva
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Miiford Randall Steiger, Wis,
Mills Rees Btepheans
Mineta Regula Symms
Minish Risenhoover Talcott
Mitchell, ¥.Y, Roberts Taylor, Mo,
Moakley Robinson Taylor, N.C.
Moffett Rodino Teague
Mollohan Rogers Thone
Montgomery Rooney Thornton
‘Moore Roush Traxler
Moorhead. Rousselot Treen

{ralif, Runnels Uliman
Morgan Ruppe Van Deerlin
Mosher Russo Vander Jagt
Murphy, Iil. Santini- Vander Veen
Murphy, N.Y. Sarasin Vanik
Murtha Satterfield Waggonner
Myers, Ind. Schneebetl Walsh
Myers, Pa Schulze Whalen
Natcher Sebelius White
Neal Seiberling ‘Whitehurst
Nedzi Shipley Whitten
Nichols Shriver ‘Wiison, Bob
Obey Shuster Winn
O'Brien Simon Wirth
Pattison, N.¥. Skubitz Wolft

- Pepper S.ack Wright
Perkins Smith, Iowa Wydler
Pettis Smith, Nebr. Wylie
Pickle, Snyder Yates
Preasler Spellman Yatron
Price Bpence Young, Alaska
Pritchard Staggers Young, Fla.
Quie Stanton, Zablocki
Railsback J. William
HOES—112

Abzug Goodling Oberstar
Addabbo Hagedorn Ottinger
Ambro Hannaford Passman
Anderson. Harkin Patten, N.J.

Calif. Harrington Patterson,
Badillo Hawkins Calif.
Baucus Hays, Ohlo Paul
Baumap tiechler, W. Va. Pike
Blaggl ifeckler, Mass. Poage
Bingham Hicks Preyer
Slouin Hoitzman Quillen
Bolling Howard Rangel
Breckinritge Hutchinson Richmond
Hrodhead Johnson, Calif. Rinaldo
Brooks Jordan Roncalio
Brown, Calif. Kastenmejer Rose
Brown, Ohnio Keys Rosenthal
Burke, Calif. Kindness Roybal
Burton, Fhillip Koch Ryan
Butler Lehman St Germain
Carney Long, La. Sarbanes
Carr Lundine Scheuer
Chisholm McHugh Schroeder
Collins, 1I:. Maguire Sharp
Conyers Matsunaga Bolarz
Corman Metcalfe Stark
Danielson Meyner Steed
Jellums Mezvinsky Stokes
igee Miiler, Calif. Btudds
Drinan Miller, Ohio Thompson
Eckhardt Mink Tsongas
Bdwards, Colif. Mitchell, Md. Udall
Filberg Moorbead, Pa. Vigorito
Fasdell Moss Wazxman
Vord, Mict:. Mottl ‘Weaver
Fraser Nix Wilson, C. H.
Fuqua Noian Wilson, Tex.
t3ibbong Nowak Young, Tex.

MO VOTING—38

Burton, J«hn  Karth Sisk
Clay Landrum Stanton,
Dent Laston James V,
e Martin Steeiman
wvins, Tesi. O’'Hars, Steiger, Ariz.
#ouniain O’Neill Stratton
Hansen reyser Sttuckey
Hébert Heuss Sullivan
Helstoski Rhodes Symington
Hightower Riegie Wampler
Hinshaw Rroe Wiggins
Jones, Ala. rostenkowskl  Young, Ga.
Jones, L'enl. Sikes Zeteretti

The <lerk announced the following
DaEIrS.

On this vote:

Mr. Heoert for, with Mr. John Burton
against,

Mr, Landrum tor, with Mr. Riegle against.

Mr. O'Neill for, with Mr, Clay against.,

Mr. SYMMS changed his vote from
“D,O” m “aye."

Mr. BIAGGI and Mr. RINALDO
changed their vote from “aye” to “no.”
So the amendment to the amendment
in the nature of a substitute was agreed
to.
The result of the vote was announced
as above recorded.
AMENDMENT OFFERED BY ME. KINDNESS TO THE
AMENDMENT IN THE NATUFRE OF A SUBSTITVUTE
OFFERED 8Y MHR. FLOWERS

Mr. KINDNESS. Madam Chairman, I
offer an amendment to the amendment
in the nature of a substitute.

The Clerk read as foliows:

Amendment offered by M:. Kinowess to the
amendment in the nature ¢f a substitute of-
Ifered by Mr, FLoweRrs: On page 2, strike lines
14-21 angd insert the following in lieu thereof:
“¢1) the term ‘agency’ meaas:

Board for International Broadcasting;

Civil Aeronautics Board;

Commodity Futures Trading Commission;

Consumer Product Safety Commission;

Equal Employment Opportunity Comniis-
sion;

Export-lmport Bank of “he United States
{Board of Directors);

Federal Communications Commission:

Federal Electlon Commission;

Federal Deposit Insurince
(Board of Directors);

Federal Farm Credit Boarl within the Farm
Credit Administration;

Federal Home Loan Banlc Board:

Federal Maritime Commission

Federal Power Commission;

Federal Trade Commission: -

Harry 8 Trumen Scholarship Foundation
(Board of Trustees);

Indian Claims Commissicn;

Inter-American ¥Foundsation
Directors; :

Interatate Commerce Commission:;

T.egal Sorvices Corporation (Board of Di-
rectors; )

Migsissippt River Comnussion,

National Commission on Libraries and
Information Science;

Nationai Council on Educational Research;

Corporation

(Board of

Nationa! Council on Quality in Educa-
tion;

Nationat Credit Union Beard;

National Homeownership  Foundation

{Board of Directors);
Nationa! Labor Relation:s Board:
Nationai Library of Medicine
Regents) :
Natioha! Mediation Board;
Nationa! Science Board of
Science Foundation;
Nationa! Transportarion Safety Board;
Nuclear Regulatory Coinmission;
Occupsational Safety and Health Review
Commiss:rn;
Overseas Private Invesl.aent Corporaiion
(Board of Directors);
Rallroad Retirement Board:
Renegotiation Board;
‘I'ennessece Valley Autbority (Board of Di-
rectors};
Unifornied Services aiversity of
Health Sciences (Board o Regents);
U.8. Civil Service Comumission;
. Commission on Civil Rights;
. Foreign Claims Settlement Comiuis-

{Board of

vhe Natlcnal

the

U.8. luizrnational Trade Compoission:
. Pcstal Service (Board of Governors):

. Railway Association:

. KINDNESS (duriag the reading).
Madam Chairman,_I ask unanimous
consent that the amendment to the
amendment in the nature of a substi-
tute be considered as rzad and printed
in the RecoOrD.

Approved F O RERES FONAY RECSRE BB 4470080003091 FP 25, 1976

The CHAIRMAN, Is there objection
o the request of the gentleman from
Dhio?

There was no objection.

(Mr. KINDNESS asked and was given
ermission to revise and extend his re-
narks.)

Mr. KINDNESS. Madam Chairman, 1
nink this process that has been worked
+11 this bill has been a very good example
+f improving some legislation so that it
eally reaches the point of being, I think,
‘he best product that we can accomplish
n the area, with the exception of the
‘efinition of “agency.”

On page 2 of the bill, the current lan-
ruage defines an agency in terms of those
a0dies called “collegial” bodies, including
nembers appointed by the President,
vith the advice and consent of the Sen-
.te; but we do not really know what that
neludes totally.

Over in the Senate, the report of the
ommitee included a listing of the Boards
nd Commissions that would be within
~he scope of coverage of the bill as it was
tealt with in that body. )

It is the long list of some 40-some dif-
‘erent commissions and boards. I sugz-
sest that this is an occasion when we are
raking an important step, but we ought
0 know exactly what we are doing when
ve do it. This amendment which I have
ubmitted includes the listing that was in
he committee report of the other body,
with certain exceptions which I will
rnumerate.

One of the exceptions is the elimina-
ion of the Commodity Credit Corpora-
sion from the list. The reason for the
Zommodity Credit Corporation being
-liminated is that, in fact, in statutory
‘anguage, it is quite clear that it is not
really a collegial body in the same sense
x most of these others. As originally
=nacted in 1948, section 2 of 15 United
states Code, section 714, the Charter Act
i the Commodity Credit Corporation
asrovided that the corporation was sub-
ect to the general direction and control
9f its board of directors. Then it went
a1, and in 1949, by amendment, that
was changed so that the Commeodity
~redit Corporation functioning is sub-
sect now to the general supervision and
lirection of the Secretary of Agriculture,

Section 9 of the act of 1949 provides
:hat the management of the corporation
shall be vested in the board of directors,
subject to general supervision and direc-
“jon of the Secretary. I think it is quite
dear that there is a case in which we did
10t intend to include that type of body;
ot least I would imagine that is the in-
“ention. But nonetheless it was in the
‘isting in the Senate.

Also eliminated from the listing in tie
»ther body’s committee report is the Fed-
~ral Reserve Board. Because of some of
zhe points that have been brought cut
n1ere in debate and discussion today, there
s 8¢ much involved in the functioning of
“hat Board that by its very nature ought
not to be disclosed, it would appear that
almost a majority of the meetings of the
federal Reserve Board would be in the
sategory where they have to be closed.

I suspect that we ought to see how this
iaw functions before we start applying it
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in sensitive. areas-of that nature. The
same is true with the Securities and Ex-
change Commission, and the same 1s true

with the Parole Board. The Parole Board -

was on the list in the other body and is
not included in the list in this amend-
ment. - )

I think we really should know exactly
what we are doing when we apply this
bill, which will become an act, and I am
confident that it will. I am sure it has
the broadest kind of support, and I sus-

" pect that we easily can and will include
other: bodies if this amendment is
adopted. We will include other bodies in
the coverage of it as we gain some expen-
ence with it.

I suspect that we should do that, and
it should be the subject of oversight for
the purpose of achieving that goal. We
want government in the sunshine just as
broadly as we can have it, but I do be-
lieve that we are venturing into the area
of interminable litigation with the pres-
ent language of the bill. It invites litiga-
tion; it invites uncertainty, and there is
nothing better that we can do with the
definition of agency than to make it cer-
tain and avoid that litigation that, in
other references here in the Committee
of the Whole today we have heard, would
add to the burden of the courts which
are already clogged.

Madam Chairman, I would urge sup-
port of the amendment.

[Ms. ABZUG addressed the Committee.
Her remarks will appear hereafter in the
Extensions of Remarks.]

The CHAIRMAN, The question is on
the amendment offered by the gentleman
from Ohio (Mr. KINDNESS) to the amend-
ment in the nature of a substitute offered
by the gentleman from Alabama (Mr.
FLOWERS) .

The amendment to the amendment in
the nature of a substitute was rejected.

The CHAIRMAN. If there are no fur-
ther amendments, the question is on
the amendment in the nature of a sub-
stitute offered by the gentleman from
Alabama (Mr. FLOWERS), as amended.

The amendment in the nature of a
substitute, as amended, was agreed to.

The CHATRMAN. Under the rule, the
Committee rises.

Accordingly the Committee rose; and
the Speaker pro tempore (Mr. McFaLL),
having assumed the chair, Mrs, BURKE
of California, Chairman of the Commit-
tee of the Whole House on the State of
the Union, reported that that Committee
having had under consideration the bill
(H.R. 116566) to provide that meetings
of Government agencies shall be- open
to the public, and for otheér purposes,
pursuant to House Resolution 1207; she
reported the bill back to the House with
an amendment adopted by the Commit-
tee of the Whole. i

The SPEAKER pro tempore. Under the
rule, the previous question is ordered.

The question is on the amendment,

The amendment was agreed to.

The SPEAKER pro tempore. The ques-
tion is on the engrossment and third
reading of the bill.

The bill was ordered to be engrossed
and regd a third time, and was read the
third time.

The- SPEAKER pro tempore,

question is on the passage of the bill.

Ms. ABZUG. Mr. Speaker, on that I

demand the yeas and nays.
The yeas and nays were ordered.

The vote was taken by electronic de~
vice, and there were—yeas 390, nays 5,

not.voting 37, as follows:

Abdnor
Abzug
Adams
Addabbo
Alexander
Allen .
Ambro
Anderson,
Callf,

Anderson, Il
Andrews, N.C.

Andrews,
N. Dak.
Annunzio
Archer
Armstrong
Ashbrook
Ashley
Aspin
AuCoin
Badillo
Bafalis
Baldus
Baucus
Bauman
Beard, R.I.
Beard, Tenn.
Bedell
Bell
Bennett
Bergland
Bevill
Biaggi
Biester
Bingham
Blanchard
Blouin

-Boggs

Boland
Bolling
Bonker
Bowen
Brademas
Breaux
Breckinridge
Brinkley
Brodhead
Brooks
Broomfield
Brown, Calif.
Brown, Mich.
Brown, Ohio
Broyhill
Buchanah
Burgener
Burke, Callif.
Burke, Fla.
Burke, Mass.

Burlison, Mo.

[Roll No. 565]

YEAS—-390

de la Garza
Delaney
Dellums
Derrick
Derwinski
Devine

Diggs

Dingell

Dodd

Downey, N.Y.
Downing, Va.
Drinan
Duncan, Oreg.
Duncan, Tenn.
du Pont

Early
Eckhardt
Edgar
Edwards, Ala.

Edwards, Calif.

Eilberg
Emery
English
Erlenborn
Eshleman
Evans, Colo.
Evans, Ind.
Eving, Tenn,
Fary
Fascell
Fenwick
Findley
Fish
Fisher
Fithian
Flood
Florio
Flowers
Flynt
Toley
Ford, Mich.
Ford, Tenn.
Forsythe
Fraser
Frenzel
Frey
Fuqua
Gaydos
Gialmo
Gibbons
Gilman
Ginn
Goldwater
Gonzalez .
Goodling
Gradison
Grassley
Green
Gude

Burton, Phillip Guyer

Butler
Byron
Carney
Carr
Carter
Cederberg
Chappell
Chisholm
Clancy
Clausen,
Don H.
‘Clawson, Del
Cleveland
Cochran
Cohen
Collins, 1.
Conable
Conlan
Conte
Conyers
Corman
Cornell .
Cotter
Coughlin
Crane
D’Amours
Daniel, Dan
Daniel, R. W.
Danlels, N.J.
Danielson
Davig

Hagedorn
Haley

Hall, N1,
Hall, Tex.
Hamilton
Hammer-

schmidt

Hanley
Hannaford
Harkin
Harrington
Harris
Harsha,
Hawking

. Hayes, Ind.
“Hays, Ohio

Heehler, W, Va.

Heckler, Mass, Moore

Hefner Moorhead,
Heinz Calif, .
Henderson Moorhead, Pa.
Hicks Morgan

Hillis Mosher
Holland Moss

Holt " Mottl
Holtzman % Murphy, Ill.
Horton Murphy, N.Y.
Howard Murtha

Howe Myers, Ind.
Hubbard Myers, Pa.
Hughes Natcher

Hungate
Hutchinson
Hyde
Jacobs
Jarman
Jeffords
Jenrette

Johnson, Calif.
Johnson, Colo.

Johrson, Pa.
Jones, N.C.
Jones, Okla.
Jordan
Kasten.
Kastenmeier
Kazen

Kelly

Kemp
Ketchum .
Keys
Kindness
Koch,

Krebs
Krueger
LaFalce
Lagomarsino
Latta
Leggett
Lehman

“"Lent

Levitas
Lloyd, Callf.
Lioyd, Tenn.
Long, La.
Long, Md.
Lott

Lujan
Lundine
MoClory
McCloskey
McCollister
McCormack
McDade
McDonald
McEwen
McFall
McHugh
McKay
McKinney
Madden
Madigan
Magulre
Mahon
Mann
Martin
Mathis
Matsunaga
Mazzoll
Meeds
Metcalfe
Meyner
Mezvinsky
Michel
Mikva
Milford
Miller, Calif,
Miller, Ohio
Mills
Mineta
Minish
Mink
Mitchell, Md.
Mitchell, N.Y.
Moakley
Moffett
Moliochan
Montgomery

The

Neali Rose Symms
Nedzi Rosenthal Talcott
Nichol Roush Taylor, Mo.
Nix - Rousselot Taylor, N.C.
Nolan Roybal Thompson
Nowak Runnels Thone
Oberstar Ruppe Thornton
Obey Russo Traxler
O’'Brien Ryan Treen
Ottinger St Germain Tsongas
Passman Sentini Udall
Patten, N.J. Sarasin Ullman
Patterson, Sarbanes Van Deerlin

Calif, Satterfield Vander Jagt
Pattison, N.Y. Scheuer Vander Veen
Paul Schneebell Vanik
Pepper Schroeder Vigorito
Perkins Schulze Waggonner
Peottis Sebelius Walsh
Pickle Seiberling Waxman
Pike ' Sharp ‘Weaver
Pressler Shipley Whalen
Preyer Shriver White
Price Shuster Whitehurst
Pritchard Simon - ‘Whitten
Quie Skubitz Wilson, Bob
Qulillen Slack Wilson, C. H.
Rallsback Smith, Jowa Wilson, Tex.
Randall Smith, Nebr., Winn
Rangel Snyder . Wirth
Rees Solarz ‘Wolit
Regula Spellman Wright
Richmond -Spence Wydler
Rinaldo Staggers Wylie
Risenhoover Stanton, Yates
Roberts J. William Yatron
Robinson Stark Young, Alaske
Rodino Steed Young, Fla.
Roe Steiger, Wis. Young, Tex,
Rogers Stephens Zablocki
Roncalio' Stokes .
Rooney Studds

NAYS—5

Burleson, Tex. Dickinson Teagiie
Collins, Tex, Poage

NOT VOTING—37

Burton, John Karth Stanton,
Clay Landrum James V.
Dent Litton Steelman
Esch Melcher Steiger, Ariz.
TFountain O’Hara Stratton
Hansen O’Neill Stuckey
Hébert Peyser Sullivan
Helstoskl Reuss Symington
Hightower Rhodes Wampler
Hinshaw Riegle Wiggins
Ichord Rostenkowskl Young, Ga.
Jones, Ala. Sikes Zeferetti
Jones, Tenn. Sisk

The Clerk announced the following

pairs:

Mr. O'Neill with Mr. Sikes..

Mr. Dent with Mr. Stuckey.

Mr. Zeferettl with Mr. Clay.

Mr. Rostenkowskl with Mr. Karth.

Mr. Helstoskl with Mr. O’Hara.

Mr. Fountain with Mr. Steiger of Arizona.

Mr. Jones of Tennessee with Mr. Statton.

Mr. John L. Burton with Mrs. Sullivan.

Mr. Landrum with Mr. Wiggins.

Mr. Melcher with Mr. Wampler.

Mr. Riegle with Mr. Young of Georgia.

Mr. Symington with Mr. Peyser,

Mr, Sisk with Mr. Esch.

Mr. Hébert with Mr. Hansen.

Mr. Ichord with Mr. Hightower.

Mr. Jones of Alabama with Mr. Jameés V.
Stanton.

Mf. Reuss with Mr. Steelman.

So the bill was passed.

The result of the vote was announced
as ahove recorded.

A motion to reconsider was laid on the
table,

The SPEAKER pro tempore. Pursuant
to the provisions of House Resolution
1207, the Committee on Government Op-
erations is discharged from the further
consideration of the Senate bill. (8. 5)
to provide that meetings of Goyernment
agencies shall be open to the public and
for other purposes.
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The Cierk read the title of the Senate

it ON OFFERED BY MR. BROOKS
e, BROOKS. Mr. Speaker. T offer a
ion.

he Clerk read as follows:

T Breows moves o strike outb ail aller
g ciause of the Senate bill 8. b
i 1nsert in iieu toereoil the provisions
il R, 17856, as passed, s Iollows:

s this Aet e cited as theGovernment
¢ ihe Suoashine Acu,

1285

HAVION OF POLICY

w0 £ :i is hereoy deciared to be the pol-
vy of the Unised States that the public 1s
qilitled o the fullest practicable informa-
Lion regarding the decislonmaking processes
31 the aral Ginvernment. It is the purpose
<+f bhis Act t0 provide the public with such
sformation winle protecting the rights of
sasividusis and the ability of the Govern-
sery ouni s responsibilities.

M WIFETINGS

;. & .a) CTitle B, United States Code, is
nded dyv adding after section 5H2a the
FoHowing new section:

cvrind o

33, Dyen meatings

(33 #as purposes of this seciion—

{1} she term 'agency’ means thé-Federal
sieciblon Commission and any sgency, as de-
iined in section 632(e) of this title, headed
sy a anliegial body composed of two or more
indiviaual members, a majority of whom are
appointed to such position by the President
witn thae advice and consent of the Senate.
w04 incluags any subdivision thereof author-
wed Lo ac. on venall of the agency;

{2} the term ‘meeting’ means a gathering
0 iointly conduct or dispose of agency busi-
ness by two or more, but at least the number
i indvidaal agency members .required to
e acticn on benaif of the agency, but does
105 inclode gatherings required or permitted
oy sgbseciwon (di; and

33 the term ‘member’ means an indlvid-
who elongs to a collegial body heading
W AZENCY

"{} {1} Merabers as described in subsec-
Licn (&)%) shall not jointly conduct or dis-
e Of avency ousiness without complying
1 subsections (b) through (g).
i1) Except as provided in subsection (e).
Svery poruon of every meeting of an agency
stiall be cpen to public observation.

cept in a case where the agency
tioeds Thai the public interest requires other-
wise, subsection {) shall not apply to any
poTilon ©f an agency meeting and the re-
uirements o1 subsections (d) and (e) shall
oy apply to any information pertaining to
sucit meeling otherwise required by this sec-
Lien $o e disclosed to the publie, where the
ageiey praperiy determines that such portion
of poriiorns of its meetings or the disclosure
of suen intormation is likely to—

{1y disciose matters (A) specifically au-
‘jicrized under criteria established by an
“xecurtve order to be kept secret in the in-
ts o national defense or foreign policy
nd (K) a fact properly classified pursuant
i suech Exgeubive order:

2) veiate solely to the internal person-

ries and praciices of an agency;
i3y disclose matters specifically exempted
 disciosure by statute (other than sec-
ton 852 of this tttle) : Provided, That such
atute (%) requires that the matters be
iuheld from the public, or (B) establishes
witcuiar criteria for withholding or refers
co particular types of matters to be withheld;

“{4) disclose trade secrets and commercial
or financial inflormation obtained from a per-
=#on, and privileged or confidential;

“{B) involve accusing any person of a
srime, or rormally censuring any person;

“{6) disclose Information of a personal
nature where disclosure would constitute a

I3

clearly unwarranted iavasion of perscnal
privacy;

{7y du:iclose investigatory iecords com-
piiad for iww enforcemens raurmoses, or infor-
mation which if written would be contained
in such records. but onlv to the extent that
the produrtion of such records or inforrma-
Yivn woult (A) mterfere with entorcement
pivceedings, (B) deprive a person of a right
i a falr clal or an impartiad adjudication,
{C; cons:i.tute an unwarranted invasion of
nersonal sovacy, (D) discicse the wdentits of
a confideitial sovurce andg, it the rase of a
raeord coriplled by a erimiinal law entorce-
ment anti-arity in the couese vf a criminal
investigat:on, or by an ageacy conducting a
lawiul naional security ineliigence investi-
gation, confidential information furnished
vitly by tne confidental soarce, (E) discioge
vestigat. ve techniques and procedures, or
(F') endarn cer the life or pnysical safety of law
griiorceme 1t personnei;

'(8) disiose information contained in or
reiuted ta examination, ojerating, or con-
dition reports preparved hy on behaif of. or
fue the v~ of an agency resnansihle for the
regulation or supervision of financial in-
stitutions

“(9) dis2lose informatinn she
disclosure »f which wouid -~

“{A) in .he case of an ageu.y which regu-
lales currvncies, securities, commodities, or
financial institutions; be likély to (i) lead to
significan: financial speculation, or (11) sig-
nilicantly -ndanger the stabiity of any finan-
cial instivitlon; or

“(B) in .he case of any asency, be likelv to
significan: y frustrate imptementation of a
proposed agency action, exea2pt that this sub-
paragrapn shall not apply in any instance
alier the ontent or natur: of the proposed
agency ac::on already has been disclosed to
ihe publi- by the agency, or unless the
agency is eqguired by iaw to meake such dis-
cilosure prior to taking firal agency action
0l such proposal, or aiter the agency pub-
lisi:es or s-rves a substant.ve rale pursuant
o section 553(d) of this title; or

"{10) specifically concern the agency's is-
sUaIlce O 1 subpena, Oor the agency's partici-

nremal are

pation i a civil action or proceeding, an

actiont in & foreign court or wuternational tri-
vunal, or an arbitration, or the initiation,
couduct, or disposition by the agency of a
particular case of formai agency adjudica-
tion purscant to the procedures in section
854 of thi: title or otherwise involving a de-
ierininaticn on the record afier opportunity
ifoui & hearing.

"{d){1j Aclion under subsection (¢} to
close a poritlon or portioils of an agency
meeting soall be taken only when a majority
ol vhe entire membership oI the agency votes
v take su:ich action. A separate vote of the
agency members shall be tuken with respect
to each agoncy meeting a portion or portions
of which ire proposed to pe ciosed to the
public pursuant to subseciion {c). A single
vole may “e taken with respect to a series of
portions <. meetings which are proposed to
be closed 13 the public, or with respect to any
mrormaticong concerning sueh series, so iong
as each puortion of a meeting 1 such series
involves ti'e same particuier matters, and is
scheduled to be heid nc imore than thirty
days atter the initial pertion «f a meeting in
such serie-, The vote of each agency member
participating in such vote shall be recorded
and no proxies shall be allowed.

“{2) Whkenever any person whose interests

may be directly affected by a portion of a-

meeting requests that the agency close such

portion to the publiec for aay of the reasons .

referred t. in paragrapii {b}, (8), or (7) of
subsection (¢), the agency. upon reguest of
any one of it5 members, shall vote by recorded
vote whetlier to close such meeting.

“{3) Within one day of any vote taken
pursuant o paragraph (1) or (2), the agency
shall mak: publicly available a written copy
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:f such vote reflecting the vote of each mens-

~er on the question. IY a portion of a meeting
4 to be closed to the public, the agency shall,

7ithin one day of the vote taken pursuant to
aragraph (1} or (2) of this subsgection, make
uhblicly nvailable a full written explanation
f its action closing the portion together
“tth a list of all persons expected to altens

‘ne meeting and their affiliation.

“{4) Any agency, a majority of whose meei-
1gs may properly ‘be closed to the public
Amrsuant to paragraph (4), (8), (9){A), or
10) of subsection (¢). or any combinatiog
1wereaf, may provide by regulation for the
tosing ol such meetings or portions there
1 the event that a majority of the members
f the agency votes by recorded vote at ths
eginning of such meeting, or porticn
nereof, to close the exempt portion or pCs-
ons of the meeting, and a copy of such
ote, reflecting the vote of each member s
ne question, 15 made available to the pubiia.
e provisions of paragraphs (1), (2), and
3) of this subsection and subseciion (€)
nall not apply to any portion of a meeting
A which such regulations apply: Provided,
‘hat the agency shall, except to the exient
hat such informaticn 1s exempt from dig-
losure under the provisions of subsection
~}, provide the public with public an-
ouncement of the date, place, and subject
natter of the meeting and each portice

“nerecf at the earliest practicable time and

1 no cass later than the commencement i

‘he meeting or portion in question.

“(e) In the case of each meeting, the agercy
nall make public announcement, at least oue
veek before the meeting, of the date, place,
nd subject matter of the meeting, whether

15 {8 to be open or closed to the public, and
‘he name and phone number of the official
iegignated by the agency to respond to re-

juests for information about the meeting.
-uch anrouncement shall be made unless a

inajority of the members of the agency deter-
ines by a recorded vote that agency busi-

«ess requires that such meeting be called st
.11 earlier date, in which case the agency shall
aake public announcement of the date,

slace, and subject matter of such meeting,

nd whether open or closed to the publi¢, at

‘he earllest practicable time and in no caxe

wter than the commencement of the meeting
r portion in question. The time, place, or
ubject matter of a meeting, or the deter-
wnation of the agency to open or ciose a

eeting, or portion of a meeting, to the puk-

ic, may be changed following the public an-
ouncement required by this paragraph oniy
(1) a majority of the entire membership
it the agency determines by a recorded vote
nat agency business so requires and that
o earlier announcement of the change was
:ossible, and (2) the agency publicly an-

aounces such change and the vote of each
member upcn such change at the earliest

racticabie time and in no case later than
ne commencement. of the meeting or portion
1 guestion.

“(f) (1) For every meeting closed pursuarni
3 paragraphs (1) through (10) of subsec-
won (¢}, the General Counsel or chief lepal
iicer of the agency shall publicly certify

that. in his opinion. the meeting may ke

tosed to the public and shall state the rele-

‘ant exemptive provision. A copy of such

ertification, together with a statement from

‘e presiding officer of the meeting setting
»rih the date, time and place of the mesating,

ne persons present, the generic subject mat-
ar of the discussion at the meeting, axqd the
ictions taken, shall be incorporated into
ninutes retained by the agency.

*(2) Written minutes shall be madie of any
-gency meeting, or portion thereof, which is
pen to the public. The agency shall make

‘uch minutes promptly available to the pub-
i¢ in a location easlly accessible to the pub-

1¢, and shall maintain such minutes for a

seriod of at least two years after such meei-
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ing. Copies of such minutes shall be fur-
nished to any person at no greater than the
actual cost of duplication thereof or, if in
the public interest, at no cost.

“(g) Each agency subject to the requlre-
ments of this section shall, within 180 days
after the date of enactment of this section,
I'ollowing consultation with the Office of the
Chairman of the Administrative Conference
of the United States and published notice
in the Federal Register of at least thirty days
and opportunity for written comment by any
persons, promulgate regulations to implement
the requirements of subsectionsg (b) through
(f) of this section. Any person may bring a
proceeding In the TUnited States District
Court for the District of Columbia to reguire
an agency to promulgate such regulations if
such agency has not promulgated such regu-
lations within the time period specified
herein, Subject to any limltations of time

- therefor provided by law, any person may
bring a proceeding in the United States
Court of Appeals for the District of Columbia
to set aside agency regulations issued pur-
suant to this subsection that are not in
accord with the requirements of subsections
(b) through (f) of this section, and to re-
quire the promulgation of regulations that
are in accord with such subsections.

“(h) The district courts of the United
States have jurisdiction to enforce the re-
quirements of subsections (b) through (f)
of thils section. Such actlons may be brought
by any person against an agency prior to, or
within sixty days after, the meeting out of
which the violation of this section arises,
except that if public announcement of such
meeting is not initially provided by the
agency in accordance with the requirements
of this section, such action may be instituted
pursuant to this section at any time prior
to sixty days after any public announdement
of such meeting. Such actions may be
brought in the district court of the United
States for the district in which the agency
meeting is held, or in the District Court for
the District of Columbia, or where the agency
in question has its headquarters. In such
actions a defendant shall serve his answer
within twenty days after the service of the
complaint, but such time may be. extended
by the court for up to twenty additional
days upon a showing of good cause therefor.
The burden is on the defendant to sustain
his action. In deciding such cases the court
may examine in camera any portion of the
minutes of a meeting closed to the public,
and may take such additional evidence as
it deems necessary. The court, having due
regard for orderly administration and the
public interest, as well as the interests of
the party, may grant -such equitable rellef
as it deems appropriate, including granting
an injunction against future violations of
this section, or ordering the agency to make
available to the public such portion of the
minutes of a meeting as is not authorized
to be withheld under subsection (c) of this
section. Nothing In this section confers
Jurisdiction on any district court acting
solely under this subsection to set aside,
enjoin or invalidate any agency action taken
or discussed at an agency meeting out of
which the violation of this section arose.

“(i) The court may assess against any
party reasonable attorney fees and other
litigation costs reasonably incurred by eny
other party who substantially prevalls in
any action brought in accordance with the
provisions of subsection (g) or (h) of this
section, exéept that costs may be assessed
against the plaintif only where the court
finds that the sult was initlated by the
plaintiffi primarily for frivolous or dilatory
purposes. In the case of assessment of costs
against an agency, the costs may be as-
sessed by the court against the United States.

“(]) Each agency subject to the require-
ments of this section shall annually revort
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to Congress regarding its compliance with
such requirements, including a tabulation
of the total number of agency meetings open
to the publie, the total number of meetings
closed to the publie, the reasons for closing
such meetings, and a description of any
litigation brought against the agency under
this section, including. any costs assessed
against the agency in such litigation
(whether or not pald by the agency).

“(k) Except as specifically provided in this
section, nothing herein expands or limits
the present rights of any person under sec-
tion 552 of this title, except thatt he provi-
sions of this Act shall govern in the case
of any request made pursuant to such sec-
tion to copy or inspect the minutes described
in subsection (f) of this section. The re-
quirements of chapter 33 of title 44, United
States Code, shall not apply to the minutes
described in subsedtion (f) of this section.

‘(1) This section does not constitute su-
thority to withhold any information from
Congress, and does not authorize the closing
of any agency meeting or portion thereof
otherwise required by law to be open.

“(m) Nothing in this. section authorizes
any agency to withhold from any individual
any record, including minutes required by
this Act, which is otherwise accessible to such
individual under section 552a of thls title.

“(n) In the event that any meeting is
subject to the provisions of the Federal Ad-
visory Committee Act as well as the pro-
visions of this section, the provisions of this
‘section shall govern.”,

(b) The chapter analysis of chapter 5 of
title 5, United States Code, is amended by
inserting: -

“552bh. Open meetings.”

immediately below:

“5528. Records about individuals.”,
EX PARTE COMMUNICATIONS

SEec. 4. (a) Sectlon B57 of title 5, United
States Code, 1s amended by adding at the
end thereof the following new subsection:

“(d) (1) In any agency proceeding which
Is subject to subsection (a) of this section,
except to the extent required for the dis-
position of ex parte matters as authorized
by law—

“(A) mno interested person outside the
ngency shall make or cause to be made to
any member of the body comprising the
agency, administrative law judge, or other
employee who 1s or may reasonably be ex-
pected to be involved in the decisional process
of the proceeding, an ex parte communication
relative to the merits of the proceeding;

“(B) no member of the body comprising
the agency, administrative law judge, or
other employee who 1s or may reasonably be
expected to be Involved in the decisional
process of the proceeding, shall make or cause
to be made to any Interested person outside
the agency an ex parte communication rela-
tive to the merits of the proceeding;

“(C) a member of the body comprising
the agency, administrative law judge, or
other employee who is or may reasonably be
expected to be Involved in the decisional
process of such proceeding who recelves, or
who makes or causeés to be made, a com-
munication prohibited by this subsection
shall pface on the public record of the
proceeding:

“(1) all such written communications;

“(11) memorands stating the substance of
all such oral communications; and

“(ili) all written responses, and memo-
randa stating the substance of all oral re-
sponses, to the materials described in clauses
(1) and (ii) of this subparagraph;

“(D) in the event of a communication
prohibited by this subsection and made or
caused to be made by a party or interested
person, the agency, administrative law judge,
or other employee presiding at the hearing
mav. to the extent consistent with the inter-
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ests of justice and the policy of the underly-
ing statutes, require the person or party to
show cause why his claim or interest in the
proceeding should not be dismissed, denied,
disregarded, or otherwise adversely affected
on account of such violation; and

“(E) the prohibitions of this subsection
sli:all apply beginning at such time as the
agency may designate, but in no case shall
they begin to apply later than the time at
which a proceeding is noticed for hearing
unless the person responsible for the com-
‘munication has knowledge that it will be
noticed, in which case the prohibitions shall
apply beginning at the time of his acquisi-
tion of such knowledge.

“(2) This section does not constitute au-
therity to withhold information from Con-

ress.”.
8 (b) Section 551 of title 5, United States
Code, is amended—

(1) by striking out “and” at the end of
paragraph (12); .

(2) by striking out the “act.” at the end
of paragraph (13) and Inserting in lieu
thereof “act; and’”; and

(3) by adding at the end thereof the fol-
lowing new paragraph:

“(14) ‘ex parte communication’ means an
oral or written communication not on the
public record with respect to which reason-.
able prior notice to all parties is not given;
but it shall not include requests for infor-
mation on or status reports relative to any
matter or proceeding covered by this sub-
chapter.”.

(c) Section 556(d) of title 5, United States
Code, 1s amended by inserting between the
third and fourth sentences thereof the fol-
lowing new sentence: “The agency may, to
the extent consilstent with the interests of
justice and the policy of the underlying stat-
utes administered by the agency, consider a
violation of section 557(d) of this title suffi-
ctent grounds for a decislon adverse to a
person or party who has committed such vio-
lation or caused such violation to occur.”.

CONFORMING AMENDMENTS

SEc. 5. (a) Sectlon 410(b) (1) of title 39,
United States Code, is amended by inserting
after “Sectlon 552 (public information),”
the words ‘“section 552a (records about in-
dividusals), section 552b (open meetings),”.

(b) Section 552(b) (8) of title 5, United
States Code, is amended to read as follows:

“(3) specifically exempted from disclo-
sure by statute (other than Section 552b of
this title) : Provided, That such statute (A) .
requires that the matters be withheld from
the public, or (B) establishes particular cri-
teria for withholding or refers to particular
types of matters to be withheld;”; and

(c) Subsection (d) of section 10 of the
Federal Advisory Committee Act Is amended
by striking out the first sentence and insert-
ing in lleu thereof the following: “Subsec=-
tions (a) (1) and (a) (3) of this section shall
not apply to any portion of an advisory com-
mittes meeting where the President, or the
head of the agency to which the advisory
committee reports, determines that such
portion of such meeting may be closed to
the public In accordance with subsection (c)
of section 552b of title b5, United States
Code.”, -

EFFECTIVE DATE i

SEc. 6. (a) Except as provided in subsec-
tlon (b) of this section, the provisions of
this Act shall take effect one hundred and
elghty days after the date of its enactment.

(b) Subsection (g) of section 552b of title
5, United States Code, as added by section
3(a) of this Act, shall take effect upon
enactment.

The motion was agreed to. ,

The Senate bill was ordered to be read
a third time, was read the third time
and passed, and a motion to reconsider
was laid on the table. = -
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A similar House bill (H.R. 11656) was
Joid on the table.

(GENERAL LEAVE

My, BROOKS. Mr. Speaker, I ask
unanimous consent t¥at all Members
may nave b5 legislative ys in which to
revise and extend their%emarks and to
mclude extraneous matte® on H.R. 11656,

rie bill iust passed. %

‘The SPEAKER pro tempore. Is there
objection to the request of the gentleman
Irom Texas?

There was no objection.

i AR . o

MESSAGE FROM THE SENATE

A moessage ifrom the Senate by Mr.
Sparrow. one of its clerks. announced
that the Senate had passed without
amendment bills of the House of the fol-
iowing titles:

H.R. 1358, An act for the relief of Dr. Ger-
not M. R. Winkler: and

H.R. 1i62. An act tfor the relief of Mrs. Lesw
ste Edwards.

The message also announced that the:

Senate agrees to the report of the com- :

mittee of conference on the disagreeing
voles o1 the two Houses on the amend-
ments of the Senate to the bill (H.R.
14233) entitled “An act making appro-~
priations for the Department of Housing
and Urban Development, and for sundry
independent executive agencies, boards,
bureaus. commissions, corporations, and
oflices for the fiscal year ending Septem-
per 30, 1977, and for other purposes.”

e message also announced that the
Senate agreed to the House amendments
10 the Senate amendments numbered 1,
2, 35, and 37 to the foregoing bill.

The message also announced that the
Senate had passed a bill of the following
iivle, iIn which the concurrence of the
Fouse is reaquested:

o2ME 0 An act to amend the Omnibus
me (: nirol and Sate Streets Act of 1968,
amenaed, and for other purposes. ~

CONFERENCE REPORT ON H.R. 11670,
COAST GUARD AUTHORIZATION
FOR fISCAL YEAR 1977

»Mr. BIAGGI (on behalf of Mrs. SuL-
rivani iiled the following conference re-
port and stalement on the bill (H.R.
(67¢) o authorize appropriations for
Li:e use of the Coast Guard for the pro-
ciremernt ol vesseis and aireraft and con-
of shore and offshore estab-
ihorize for the Coast
irength for active duty
; Lo Litorize for the Coast
average military student loads,
i other purposes:

wNeE HEFoORT (H. REPT. NoO. 94-1374)
i conference on the dis-
the two Houses on the
nts of the Senate to the bill (H.R.
a authorize appropriations for the
e Coast Guard for the procurement
s and aircraft and construction of
d oiffshore establishments. to au-
wrice for the Coast Guard a vearend
renegth for active duty personnel, to au-
ihorize or the Coast Guard average military
stadent loads, and for other purposes, hav-
ing met. after full and free conference, have

votos i

agreed tc recommend and do recommend to
their respiective Houses as 1ollows:

That tie Senate recede from its amend-
ments nirmbered 8 and 9.

That tie House recede ‘rom its disagree-
inent to t.:e amendments of the Senate num-
vered 1, 2, 3, 4, 5, 6, and 7, and agree to
the same

That t:e

House recede [rom its disagree-
ment 1o e amendment o the Senate num-
hered 10 und agree to tae same with an
amendment as follows: Sirike out all after
the first sentence of the amendment, and
Lhe Senare agree to the szme.

‘That tiie House recede rom its disagree-
ment of "he Senate amerndment numbered
17 and avree to the same with an amend-
ment as 1oilows: Insert the following clarify-
ing langtiage: (1) in tnes 4 and § of the
amendment, after the word “‘specifie”. and
hefore the word “vessels” insert the word
“eargo-carrying’”; (2) in Lue 15 of the
amendment, after the word “permit”, insert
the woras “issued pursuant to subsection
ta)”; and (3) in line 17 of the amendment,
after the word “Alaska’. insert the words
“and on!~"”, and the Serate agree to the
same.

TenNor K SiLiivan.,

THOMAS [, ASMILEY,
Afar1o Blacer,
Tiiomas N LowNING
PavuL (. ROGERS
PamLip E RuUpPr,
PIERRE S. DU PONT.
on the Par: of the

WaRREN . MaGNUSON,
RUsSSELL B. Lona,
JOHN A. DURKIN,
'I'ED STEVENS
J. GLENN BEALL. JR.,
s on the Part oj the Senate.

Man:uers Howuxe.

Sanc:

JOTRT <XPLANATORY STATEMENT OF THH
Y. COMMITTEE OF CONVERENCE

The managers on the part of the House
and the Senate at the conlerence on the dis-
agreeing votes of the two Houses on the
amendm:uts of the Senate to the bill (H.R.
1i670), to suthorize appropriations for the
use of the Coast Guard fo: the procurement
of vessel: and aircraft ard construction of

shore and offsfore establishments, to anthor-
jze for the Codst Guard a vear-end strength
for active duty?persornel 1o authorize for
the Coas. Guafd averare military student
inads, ar-i for other ournoses. submit the

sllowing ioint st@tement to the House and
tne Sena: In explapat:on »f the effect of the
action a.reed upon by the managers and
sccominered 1 the- wotompanying confer-
Sroe repefl N

PROCUREMENT F 4 ES&RLS

Amendinent No. 1: duborizes $86.168.000
for the tocurement of messels. as pronosed

by the :enate, instead "6f $187.186.000. as
proposed by the House. ‘Fhi:s reduction in
aubiorizilon was, 1n lavgepar:, repiaced by
v Liew 4Luhor12mxo-1‘ egrtained in the
unendin: s of the Sen numbered 8 aud 7.

Amenc
ment of -

aent No, 20 aathor:
o high medium <

5 the procure-
prance cutl-ers,

a3 propo-:~d by the Senste instead of four

Migh/me-am endurance o 1inersy as pronased
nv the H .use

Amencinent No, 3: dele es the authoriza-

§ mant o1 four smail do-

Er =1 hy the House.

CROUVLUHEMENT O ALLCRART

nent No. 4: authorizes $24.30€.000
rocurement o: airerafi. as proposed
the =enate, instead O $92.500.000. as

Amenc.
for the v
by

proposed by the House. Of the total reduc-.

tion of &44,200.000, $56.600.000 involved air-
craft for the enhancemert of Coast Guard
law enfo:rrement capability relating to Pub-
lic Law 354-265. That part of the reduction
was replaced bv the new nuthorization pro-

laces
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vided in the amendment of the Senate num-
rered 6. The remaining reduction of $8.600,-
WO invoived the procurement of medium-
‘ange surveillance aircraft.

Amendment No. 5: deletes the specific
srocurement of six long-range surveillance
:ircraft and five shert-range recovery heli-
‘opters, as proposed by the House.

PROCUREMF NT OF VESSELS AND/OR AIRCRAFT

Amendment No. 6: authorizes $100.000.500
for the procurement of vessels and/or air-
raft to carry out Coast Guard missions,
mneluding fishery law enforcement., as pro-
»osed by the Senate. This authorization re-
149,000,000 of the reduction in
anendmz2nt No. 1. and 859,600,000 involved
n the reduction in Amendment No. 4, re-
ieciing the procurement costs of the two
:igh; mediun: endurance cutters deleted by
Amendment No. 2, and the six long-range
-urveillance aircraft and five short-range re-
wvery helicopters, deleted by Amendment
~No. 5. The conferees note that no final rec-
)mmendation: has been received by the Con-
sress delineating the exact mix of aircraft
md vessels needed for the additional duties
.mposed upon the Coast Guard through its
aforcement responsibilities under Public

aw 94-265, which extended TUnited States
jarisdict.on over coastal fisheries to 200
iles from the coastline.

PROCUREMENT OF VESSELS WITH ICEBREAKING

CAPABILITY

Amendme:nt No. 7: authorizes $50,000,0G0
Yor the procurement of vessels with icebreak-
g capahility, to be used on the Great Lakes,
5 proposed by the Senate. The conferees
note thas this is an authorization in general
-ernils tor the specific authorization, proposed
sy the House, of $52,000,000 deleted by
Amendment No. 1, for the procurement of
‘our small domestic icebreakers, deleted by
Amendment No. 3.

ANNUAL AUJTHORIZATION
Ainendmert No. 8: would have deleted tihe
> provision that, after fiscal year 1977,
a9 funds may be appropriated to or for the
n1se of the Coast Guard for (1) operation and
maintenance; (2) acquisition, construction,
¢huildicg, er improvement of aids to navi-
<ation, shore or offshore establishments, ves-
or alceralt, or equipment related thereto;
; alteraticn of obstructive bridges; or 4)
relopment, tests, or evaluation
ated to any of the above, unless the appro-
svlation of such funds has been authorized
glsiatlicns eaacted aller December 31,

encment No. @: This technical amend-
renumbering sections in the bill, is re-
\1ta to Amenamnnn No. 8.

WNFTRCEMENT OF THE FEDRERAL BOAT SATIIY

ACT OF 1971

Amencmen: No. 1C: adds a new section to
tae bhill, which would prohibit funds, author-
.ze¢ [or the operation or maintenance of
~Oas~y Gaara, irom ey used for enfor
neht ol Lhe rederal Boat =atety Act of 1671
i ;1 et seq.), on Lake Winnipesu i~
¢ Winnsguam, their intercon-
rways, or the Merrimack Ri
n the Siate of New Hampshire during figes
vear 1977, cr while the question of Coast
Guurd jurisdiction over such Lakes or water-
i iy befcre a kederal or State court, and
rvher nrovides that nothing therein shall
(1) prevent or limit the distribution of funds
o the Siate of New Hampshire under ihe
flederal Beat Safety Act, or (2) limit the
authority or responsibility of the Coast
siuard to as:ist in search and rescue opera-
tions in the State of New Hampshire. As
igreed upon by the conference, the amend-
melli sirikes the second and third sentences
from the amendment of the Sehate numbered
10, leaving the first sentence Intact. How-
ever. the conferees wish to make it clear that
che amendment, as agreed upon, Is not to be
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